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CURRENT EVENTS. 





TecuNIcAL Drerenses.—In a recent article 
in this Journat! we took occasion to mention 
incidentally that we have little sympathy with 
the popular out-cry which always bursts forth 
whenever a person accused of crime escapes, 
or seems likely to escape punishment by 
reason of what are usually termed ‘‘technical 
defenses.’’ We return to the subject now to 
state our views of it more fully and exactly. 
There are technical defenses, and technical 
defenses. For those which depend upon 
mere clerical errors, misspelling of words 
and other like minima, which could not, by 
any possibility, prejudice the prisoner, we 
have as little toleration as anybody, and think 
that such blunders should not be permitted 
to have any other effect than to bring down 
upon those who commit them, prosecuting 
attorneys, sheriffs or clerks, appropriate and 
severe punishment. 

There is, however, another class of de- 
fenses which are popularly, and perhaps even 
professionally, termed technical, and which 
deserve far more respectful consideration. 
These grow out of mistakes of law or fact 
which might tend to the prejudice of the de- 
fendant, to increase the measure of his 
punishment, and even occasion an unjust and 
illegal conviction. Of this class are errors 
in the formation of the jury, the exclusion of 
legal, or the admission of illegal testimony. 
Defenses founded upon errors of this 
character are in one sense technical, but are 
as worthy of respect as any other line of de- 
fense. It is of the essence of a fair trial by 
jury that the jurors shall be impartial, if one 
partial or prejudiced juror is admitted to the 
panel, the rights of the defendant are as dis- 
tinctly violated as if the jury had been dis- 
pensed with altogether, and he had been tried 
and convicted by the judge alone. And so 
of the admission of testimony, the law pre- 
scribes rules of evidence which exclude some 
classes of testimony, and admits others. 


125 Cent. L. J. 241. 
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These rules are founded upon, and have 
grown out of the experience of ages. But 
these rules, says the popular voice, are merely 
technical ; why not admit everything and hear 
everybody who has anything to say on the 
subject, the truth can hurt nobody who does 
not deserve to be hurt. Thatis the precise 
point of difficulty; will the indiscriminate ad- 
mission in evidence of everything that any- 
body may see fit to testify, bring out the 
‘‘truth, the whole truth, and nothing but the 
truth ?’’ 

The law has, of late years, gone pretty far 
in relaxing the rules of evidence, and the 
restrictions which remain are so manifestly 
founded upon reason, justice and public 
policy, that the hand of innovation should be 
laid upon them very cautionsly, if at all. 

To return, however, to the subject under 
consideration, those technical defenses which 
depend on such errors as cannot by any 
possibility impair the rights, or imperil the 
interests of the defendant, should receive 
very slight respect from courts of the first 
instance, or of the last resort, but defenses 
based upon errors which may affect injuriously 
the interests of the defendant, stand upon a 
different footing. They ought not to be 
classed as technical defenses at all, although 
they are usually so denominated. If they 
are disregarded or treated lightly, such dis- 
regard impairs the sacred right of every 
citizen to a fair trial. 

We observed in a newspaper a favorable 
comment upon the brief concurring opinion 
of Judge Mulkey, of the Supreme Court of 
Illinois, in the case of the Chicago anarchists. 
The Judge says: ‘‘I do not wish to be under- 
stood as holding that the record is free from 
errors, for I do not think it is; I am, never- 
theless, of the opinion that none of the errors 
complained of are of sucha serious character 
as to require a reversal of the judgment.’’ 
In other words, as we understand it, the 
judges was of opinion that those errors did 
not prevent the trial of the defendants from 
being, to all intents and purposes, fair and 
impartial. To such a trial even they were 
entitled, although since the days of the 
primeval murderer Cain, there have been 
few homicides less worthy of sympathy than 
the Chicago anarchists. 
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NOTES OF RECENT DECISIONS. 





Jupic1aL DiscRETION — RECEIVERS — Com- 
PENSATION.—It this department of the Jovr- 
NAL we very seldom comment on any other 
judicial utterances than the final opinions of 
courts of the last resort, but we now make 
an exception in favor of a recent interlocutory 
order made by Judge Brewer, in the matter 
of the receivership of the Wabash Railroad 
Company. The facts were that Messrs. Tutt 
and Humphreys were appointed receivers of 
that corporation, that they discharged the 
duties of that office for nearly three years, 
that they managed a very large and compli- 
cated railroad property, and incurred heavy 
personal responsibility. Upon their retire- 
ment from the office of receiver the question 
of compensation for their services came up 
and, of course, was referred to a master. In 
his report he fixed the amount to be allowed 
to each of the receivers at $112,500, and to 
this allowance exceptions were filed, and thus 
the matter came up for adjudication by the 
court. To aid that tribunal in the judicial 
discretion it was called upon to exercise, 
depositions were taken of many persons sup- 
posed to know something of the value of 
such services, but how little available they 
were for the purpose may be judged from 
the fact that the estimates ranged from 
$6,000 a year, or less than $18,000 for the 
whole period, to $125,000 for that period for 
each receiver. Judge Brewer, however, seems 
to have made the best of it, and following 
the old maxim, ‘‘in medio tutissimus ibis,’’ he 
“split the difference’’ with a precision 
worthy of the highest praise. After men- 
tioning the fact that to each of the receivers 
had already been awarded the sum of $50,- 
000, and bestowing upon them the highest 
encomiums for their zeal, skill and fidelity, 
he proceeded to fix the compensation of each 
receiver up to date at $70,000, and to that 
extent sustained the exceptions taken to the 
master’s report. 

Of course, with our slight informations as 
to the facts of the case, it is not proper for 
us to express any opinion as to whether the 
allowance to the receivers is too much or too 
little ; we can only say that the duty devolving 
upon courts of exercising its discretion in 
such cases is one of the most delicate and 


indefinite of all that pertain to judicial : 





functions. The only rule that can be safely 
followed is well stated by Judge Brewer: 

“This court has, in the progress of this 
very case, as well as at other times, ex- 
pressed its intention to proceed cautiously, 
and, while giving adequate compensation, to 
not overstep the bounds of such compensa- 
tion. I remark again, that the question of 
allowances is a judicial one, and while, as it 
is said, the matter is left to the discretion of 
the court, it is discretionary only in the sense 
that the courts are not at liberty to give any- 
thing more than a fair and reasonable com- 
pensation. We desire to see the officers and 
agents of the court well paid, in order that 
men of character and ability may be willing 
to accept the burdens and responsibilities of 
those trusts, but at the same time we may 
not forget that the property to be charged 
with those allowances is not ours; that there 
are many thousands scattered all over the 
land who are the owners, whose property by 
the strong hand of the law has been taken 
out of their custody, and who look to us to 
see that no unjust or excessive burden is 
cast upon them. We may not exercise the 
generosity of owners, but are closely limited 
to the justice of judges. Our duties are as 
sacred, our responsibilities more solemn, 
than those of any other parties connected 
with this foreclosure, for our action is almost 
certainly final. 

‘‘As a preliminary, I remark that there has 
been no little implied criticism in the language 
of appellate courts of the magnitude of the 
allowances made in foreclosure cases to 
counsel, receivers and others. We are 
admonished by utterances of the supreme 
court to be cautious inthis respect. In the 
case of Hinckley v. Railroad Company,! 
the amount allowed to the receiver 
was $10,000 for nearly two years’ services. 
He claimed $1,000 per month. Upon this the 
supreme court, through Mr. Justice Miller, 
made this observation: 

‘* *The principal witnesses of appellant to 
sustain this exception are two gentlemen 
who were themselves receivers of other roads, 
and thought they rightfully received $900 in 
one case and $1,000 in the other per month. 
Perhaps they were the best judges of the 
value of their own services, but such is not 
always the case, as there has been conflicting 


1100 U. 8. 153. 
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testimony, and as this is the first time we 
have been called on to review the allowance 
made to railroad receivers by the circuit 
courts, we do not see that the economical 
administration of insolvent companies will 
be promoted, or that justice requires a higher 
standard of compensation than these courts 
generally give to those to whose discretion 
the subject must be largely remitted.’ ”’ 

In another case? the supreme court says: 

“In the amount of litigation which has 
arisen in this country upon railroad mort- 
gages, where various parties have intervened 
for the protection of their rights, and the 
fund has been subjected to the control of the 
court and placed in the hands of receivers 
and trustees, it has been the common prac- 
tice, as well in the courts of the United States 
as in those of the States, to make fair and 
just allowances for expenses and counsel fees 
to the trustees or other parties promoting the 
litigation and securing the due application of 
the property to the trusts and charges to 
which it was subject. Sometimes, no doubt, 
these allowances have been excessive, and 
perhaps illegal, and we would be very far 
from expressing an approval of such large 
allowances to trustees, receivers and coun- 
sel as have sometimes been made, and which 
have justly excited severe criticism. Still, a 
just respect for the eminent judges under 
whose direction many of these cases have 
been administered, would lead to the conclu- 
sion that allowances of this kind, if made 
with moderation and a zealous regard to the 
rights of those who are interested in the fund, 
are not only admissible, but agreeable to the 
principles of equity and justice.’’ 

It is well said by Justice Bradley, in the 
case of Cowdry v. Railroad Company.* 

‘*It-would hardly be a proper rule for gov- 
erning this case to inquire what another 
even competent person would have been 
willing to do this work for. The receiver’s 
office is not put up at auction. His compen- 
sation is not fixed on that principle at all. 
The chancellor selects a person whom he re- 
gards competent and trustworthy, and the 
amount of compensation is graduated some- 
what by the duties and somewhat by the re- 
sponsibilities of the situation. * * * It seems 
to me that the peculiar duties, responsibility 


° Trustees v. Greenough. 105 U. S. 527. 
31 Woods, 131. 





and accountability of a receiver entitle him 
to a larger amount than would be demanded 
by the head officer of an ordinary reilroad of 
this size.’’ 





TIME OF DELIVERY OF GOODS BY 
COMMON CARRIER AS AFFECTED 
BY SPECIAL CONTRACT. 





The question frequently arises as to the 
extent of the liability of a common carrier, 
for non-delivery of goods, who has accepted 
them for transportation, by special contract, 
to be delivered within a prescribed time. 
This article will be devoted to the considera- 
tion of this question. 

The duties and the obligations arising 
from the non-performance of the duties of a 
common carrier are laid down by the rules of 
the common law, and are generally well 
understood. A common carrier is under- 
stood to be one who accepts goods to be 
carried from place to place, for hire, for 
those who choose to employ him, and, like 
other bailees for hire, he is bound to the ex- 
ercise of that care and diligence which a 
man of ordinary prudence would use in the 
conduct of his own affairs. As to the skill 
required, he differs not from other bailees 
for hire.’ © 

According to the common law, a common 
carrier is not responsible for any loss or 
damage to goods in his possession caused 
wholly either by the act of God or the 
‘*king’s enemies,’’ or the ‘‘public enemy,”’ 
as the term is usually expressed in this coun- 
try. And as to time, the law only required 
him to deliver the goods to the consignee, or 
to their place of destination, within a ‘‘rea- 
sonable time.’’ What is a ‘‘reasonable time,’’ 
is always a varying circumstance, dependent 
upon the particular facts of each individual 
ease. Generally, he is liable for loss or 
damage, or damages from failure to deliver 
within a reasonable time, arising from other 
causes than those above mentioned (except 
where the contract of shipment contains rea- 
sonable stipulations, exempting him from 
liability for certain specific causes). Even 
those over which he has no control, and 


1 Lawson on Carriers, § *: Angell on Carriers (4th 
ed.), $$ 1-2. 
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which he could neither foresee nor provide 
against.” : 

But where the carrier makes an express 
contract, without any qualification or excep- 
tion, that he will deliver the goods on a cer- 
tain day, or within a prescribed time, the 
question arises, is he bound absolutely by 
the exact terms of his contract, or is his 
liability to be determined by the rules of the 
common law? In other words, can he ex- 
onerate himself from liability by showing 
that the loss or delay was occasioned by one 
of the excepted causes, either by the act of 
God or the public enemy? 

The general rule is, that the reasonable- 
ness of time to deliver disappears when the 
parties have made their time certain by 
special agreement. It must be precisely ad- 
hered to. An express contract to deliver 
goods at a specified time must be exactly ful- 
filled. And the doctrine is carried so far 
that the carrier is held liable, even though a 
delivery within the period be rendered im- 
possible.® 

Nor will the act of God excuse a man for 
failure to comply with an absolute contract 
to receive. and transport goods at a future 
time merely because he is a common carrier.* 

When a common carrier takes upon him- 
self, by express contract, a greater duty than 
the law would impose, an act of God will not 
excuse him for the non-compliance with a 
contract. He had an opportunity to guard 
against such contingencies in his contract, 
and, if he failed so to do, it is his own loss. 
If he makes no special contract with the 
shipper, but accepts the goods as a common 
carrier, he is so bound by law that nothing 
but the act of God or the public enemy will 
discharge him from his obligation to deliver 
the goods within a reasonable time. Where 
the law imposes the duty, the law will ac- 
knowledge the act of God to be an excuse 
for its non-performance ; but where a man, 
by his own contract, expressly and absolutely, 
undertakes to do an act, he cannot be dis- 
charged from its performance by the act of 
God, because it was his own folly not to 


have made the proper exception. 

2 Lawson on Carriers, § 3, and cases cited. 

8 Harmony v. Bingham, 12 N. Y. (2 Kern.) 99; s. c., 
1 Duer, 209; Donks v. Cobb, 12 Barb. 810, 321; 2 
Wait’s Actions & Defenses, 50; 2 Parsons on Con- 
tracts, 186. 

4 Collier v. Swinney, 16 Mo. 484. 

5 Td. 489. 





Where there is a custom which would 
wholly excuse the carrier from delivering the 
goods, still, if he made an express promise to 
deliver he is bound by this promise, and the 
custom becomes inoperative.® 

It is a well settled rule that where the law 
creates a duty or charge, and the party is 
disabled from performing it without -any 
fault on his part, then the law will excuse 
him; but where the party by his own con- 
tract creates a duty or charge upon himself, 
he is bound to make it good, notwithstanding 
any accident or delay by inevitable necessity, 
because he might have provided against it by 
contract.’ 

The only exception to this rule that has 
ever been acknowledged is where a party had 
contracted to do a thing which the law con- 
sidered impossible.* 

In delivering the opinion of the court, in 
the last case, Nelson, C. J., said: ‘‘If the 
covenant be within the range of possibility, 
however absurd or improbable the idea of 
the execution of it may be, it will be upheld ; 
as one covenants it shall rain tomorrow, or that 
the Pope shall be at Westminster on a cer- 
tain day. To bring the case within the rule 
of dispensation, it must appear that the thing 
to be done cannot by any means be accom- 
plished ; for, if it is only improbable, or out of 
the power of the obligor, it is not in law 
deemed impossible.’’ ’ 

If a party enters into an absolute contract 
without any qualification or exception and 
receives from the party with whom he con- 
tracts the consideration of such engagement, 
he is bound to do what he undertook to do or 
pay damages; nothing will excuse him; his 
liability arises from his own direct and posi- 
tive undertaking." 

Upon this principle Angell, in his work on 
Carriers, 4th ed. (§ 294,) says: ‘‘But the 
principles of law in respect to the obligation 
of a carrier to deliver goods in a reasonable 
time, depending upon circumstances, though 
they apply * * * to implied contracts, 
will not to an express contract to deliver in a 


6 Lawson on Usages and Customs, 434; 2 Parsons on 
Contracts, 186. 

7 Harmony v. Bingham, 12 N. Y.107, and cases there 
cited; s. c., 1 Duer, 209; Beebee v. Johnson, 19 Wend. 
500; Chitty on Contracts, 787; Angell on Carriers (4th 
ed.) §§ 39, 59, 294. 

8 Beebe vy. Johnson, supra. 

93 Comyn’s Dig. 93; 1 Roll. Abr. 419. 

1010 East, 533; 4 Carr. & P. 295; 1 Selw. 344. 
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prescribed time. In the latter case no tempo- 
rary obstruction, or even the absolute im- 
possibility of complying with the engage- 
ment, will be a defense to an action for fail- 
ure in performing the contract.’’ 

From the foregoing it is evident that a 
common carrier’s responsibility may be in- 
creased by special contract. When it is in- 
creased he is not charged as a common car- 
rier, but he is charged on a special under- 
taking. And all authority concur that, where 
a party agrees to do a certain thing within a 
prescribed time, upon a sufficient considera- 
tion, that he is bound by his agreement, un- 
less the thing to be done is against public 
policy or cannot be accomplished by any pos- 
sible means. Nor is this construction barred 
by a subsequent covenant, that a certain de- 
duction shall be made from the freight in the 
event of a delay in the delivery of the goods 
beyond the period limited; nor is the carrier 
excused, where there is an express agreement 
to deliver in a certain time, by reason of a 
bill of lading being given which excepts all 
unavoidable accidents.” B. E. Brack. 


ll The following cases also support the statement of 
the law in the text: Hand v. Baynes, 4 Whart. 214; 
Paradine v. Jane, Aleyn, 27; Brecknock Canal Co. v. 
Prichard, 6 Term Rep. 750; Hadley v. Clark, 8 Jd. 257; 
Shubrick v. Selmond, 3 Burr, 1637; Higginson v. 
Weld, 14 Gray, 165; Terrell v. Gage, 4 Allen, 251; 
Wareham Bank vy. Burt, 5 Allen, 113. 

12 Harmony v. Bingham, supra; Place v. Union Ex- 
press Co., 2 Hilton, 19. 





COMPOUND INTEREST. 





The first reported case,’ in Massachusetts, 
decided at the October term, 1803, in Essex, 
by the supreme court, determines the doc- 
trine, that where a note is payable in eight 
years, with interest payable annually, an ac- 
tion lies for the interest before the principal 
is payable, and such interest is allowed upon 
each year’s interest unpaid.” 

It has been repeatedly held, that it is not 
a usurious contract to pay a sum of money 
with interest, annually or semi-annually.* It 

1 Lucy Greenleaf v. Elijah Kellogg, 2 Mass. 568. 

2 Tucker v. Randall, 2 Mass. 283; Wilcox v. How- 
iand, 23 Pick. 168; Dean v. Williams, 17 Mass. 417;. 
Doe v. Warren, 7 Greenleaf, 48; Eaton v. Bell, 5 Barn. 
& Ald. 34. 


8 Hamilton v. Le Grange, 2 Henry Bl. 144; Ex parte 
Bevan, 9 Vesey, 223; Eaton v. Bell, 5 Barn. & Ald. 34. 





is equally well established, if a party holds a 
note payable at a future time, with interest 
annually, and he lets the time run by without 
demanding his interest, he cannot afterwards, 
in an action on the note, recover compound 
interest.* 

This will not, however, preclude him from 
suing for cash installment as it becomes due.® 

The rule for casting interest upon bonds, 
notes and other securities, upon which partial 
payments have been made, each payment is 
to be first applied to keep down the interest ; 
but the interest is never allowed to form a 
part of the principal, so as to carry interest.® 

If a citizen of one State advances money 
there for the benefit of a citizen of another 
State, which the latter is liable to reimburse, 
the former shall recover interest, at the rate 
established by the laws of the place, where 
the one advancing the money resides.’ 

A promissory note, given for the payment 
of interest upon interest, which had pre- 
viously become due, is valid, although a 
threat by a judgment creditor to levy his ex- 
ecution on the property of the debtor will 
not render such note void, as being made un- 
der duress.*® 

Moneys advanced by a trustee, to pre- 
serve the property from waste, or to secure 
a title to it, will draw compound interest, 
especially if the trustee is obliged to raisé 
money to protect property placed in his 
hands for security at a loss to himself. He 
has to pay at least compound interest in such 
negotiations. He will be a sufferer, if lim- 
ited to simple interest, which will not give 
him an indemnity.° 

A minor who agrees to pay interest on in- 
terest, after it has accrued, will be bound 
when it is for his benefit.'° 

It is a rule of law, that the penalty of a 
limits the sum that can be recovered ; but bond 
there are cases where the interest can be re- 
covered beyond the amount of the penalty ; 


4 Wilcox v. Howland, 23 Pick, 168; Hastings v. Wis- 
wall, 8 Mass. 455; Doe v. Warren, 7 Greenleaf, 48. 

5 Greenleaf v. Kellogg, 2 Mass. 568. 

6 Dean v. Williams, 17 Mass. 417; 1 Dallas, 378. 

7 Winthrop v. Carleton, 12 Mass. 4; 1 Abb. Eq. Cas. 
289; 1 P. Wms. 395; 14 Vin. Abr. 460, title Interest, 7. 

8 Wilcox v. Howland, 28 Pick. 167; Eaton v. Bell, 5 
Barn. & Ald. 84; Dean v. Williams, 17 Mass. 417; Bar- 
rell v. Joy, 16 Mass. 227. 

9 Barrell v. Joy, 16 Mass. 227; 1 Brown’s Chancery 
Cas. 440; 11 Vesey, Jr. 92. 

101 Abb. Eq. Cas. 286; 1 Atk. 489; 3 Atk. 613. 
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which depends upon principles of the com- 
mon law, and not on the discretion of a 
jury." 

There are some exceptions, 7. e. where the 
bond is to account for money to be received ; 
where the plaintiff is kept out of his money 
bv writs of error; delayed by injunction; if 
the recovery of the debt be delayed by the 
obligor ; if extraordinary emoluments are de- 
rived from holding the money; or when the 
bond is taken only as a collateral security ; 
or the action be on a judgment recovered on 
the bond.” 

The foregoing exceptions do not hold good 
in the administration of the debtor’s assets, 
where other creditors might be injured by 
allowing the bond to be rated beyond the 
penalty.” 

Where the tender of interest is made, 
when due, to the one entitled to it, and he 
refuses to receive it, the interest ceases.!4 

The general rule is, that the rate of inter- 
est is governed by the rate of interest of the 
country where the contract is made.» 

Where the plaintiff was accepted of the 
defendant, the principal sum, he cannot af- 
terwards recover the interest in a separate 
suit.= 

When the plaintiff is in foreign ports, evi- 
dence of this may be given to the jury on 
the question of payment, in order to extin- 
guish the interest during such absence.” 

E. S. WxHITTEMORE. 


11 2 Term Reports, 388; 3 Caine’s Report, 49. 

1222 Term Reports, 338; 2 Burr. 1094; 2 Evans’ Pot- 
tries, 101-2; 1 Vernon, 349; 16 Vin. Abr. 303; 6 Vesey, 
92; Show, P. C. 251; 2 Bro. P. C. 333; 1 East, 486; 4 
Day’s Cas. 30; 3 Caine’s Report, 49; 1 Taunton, 218; 1 
Mass. 308; Comyn’s Dig. Chancery, 352; Vin. Abr. 
Interest, e. 

18 § Vesey, 329; Vin. Abr. Interest, C. pl. 5. 

148 Campbell, 296; 8 East, 168; 3 Burr. 295. 

15 1 Washington’s Circuit Court Reports, 253. 

16 14 Wendell, 116; 3 Johnson, 229; 1 Esp. Nisi Prius 
Court, 110. 

171 Call. 138, 9 Sergeant & Rawle, 263. 








“THE LAW OF THE CASE”—RES ADJUDICATA 
—MORTGAGE—HUSBAND AND WIFE. 


PINNEO V. GOODSPEED. 





Supreme Court of Illinois, May 12, 1887. 


1. A husband brought an action against his divorced 
wife concerning real estate, which she claimed as her 





separate property. After his death she filed a supple- 
mental cross-bill against his executor, asking for an 
accounting of the rents and profits of the land. On 
appeal, that part of the decision of the lower court 
which dismissed the supplemental cross-bill and ap- 
proved the master’s report was reversed. It was held 
that a subsequent report of the master, which found 
the rents and profits on a different basis from his 
former report, was not barred by the latter, not being 
res adjudicata. 


2. A mortgagee in possession of the mortgaged 
property must account for actual receipts, less the 
sums paid for taxes and necessary repairs, unless it be 
shown that he could have realized more by reasonable 
diligence. 


8. A husband obtained a divorce from his wife, and 
agreed to pay her $500 per annum as alimony, with 
the understanding that he would be entitled to cer- 
tain real estate belonging to her. After his death, his 
executor, supposing the rents of the real estate be- 
longed to the estate, paid a forty per cent. dividend 
on claims against the estate, which were in the seventh 
class in their order of priority, and in which class 
alimony was ranked. They could not have paid the 
dividend without relying on the rents. The widow 
received $1,124 as alimony. Afterwards the court de- 
cided that the real estate belonged to the wife: Held, 
that the widow should refund the alimony and have it 
charged to her in accounting for the rents and profits 
of the real estate; and the fact that certain creditors 
of the seventh class had been paid forty per cent. 
(which they were not entitled to recover), was no rea- 
son why the wife (or any other creditor of that class) 
should receive such,a dividend. 


4. If an executor or administrator believes certain 
mortgaged property belongs to the estate, and pur- 
chases the mortgage at a discount with his own indi- 
vidual money, but makes no profit out of the transac- 
tion, the mortgagor will not be entitled to a rebate of 
the discouut. 


5. Money paid for insurance by those in charge of 
the property, for its benefit, as the executors of an 
estate under a claim of title, will be deducted in ac- 
counting to the divorced wife of the deceased for the 
rents and profits of the land. 


6. If a husband procures an insurance policy on his 
life, payable to his wife, the proceeds at his death are 
due her, and not the estate. 


SHELDON, J., delivered the opinion of the 
court: 

This is the same case which is reported in 87 
Ill. 290, and again in 104 Ill. 184, the opinions 
wherein are referred to for a full statement of the 
facts. Present attention to some of them may be 
necessary in order to any proper understanding 
of this opinion. 

In 1866, Horace Haff died intestate, seized in 
fee of a certain 300 acres of land and other real 
estate, leaving him surviving, Sarah Ann Haff, 
his widow, and Sarah Fargo, wife of Orange T. 
Fargo, and Edwin G. Haff, his only children and 
heirs at law. On January 23, 1868, said widow 
and heirs at law of Horace Haff made adjustment 
of dower, and partition of his estate by deeds 
duly executed. This 300 acres was taken by 
Sarah Fargo as her share of inherited real estate, 
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and, by consent, the deeds for their interest 
therein were made by Edwin G. Haff and Sarah 
Ann Haff to Orange T. Fargo. At the same time 
Orange T. Fargo made his note for $2,000, pay- 
able to Sarah Ann Haff in two years, with inter- 
est at ten per cent. per annum to satisfy her 
dower; and Orange T. Fargo and Sarah Fargo, 
his wife, gave their mortgage on the land to Sarah 
Ann Haff to secure the payment of the note. 
Afterwards a decree of divorce was obtained by 
Orange T’.. Fargo from his wife, under and in pur- 
suance of which he was to pay her for alimony 
$500 annually, payable quarter yearly during her 
life, and a deed was executed vesting the entire 
title of said 300 acres in him. Soon after, Sarah 
Fargo, conceiving that a fraud had been practiced 
upon her, went to the house of Orange T., and 
took possession of this deed, and carried it away. 
Thereupon Orange T. Fargo, on January 7, 1871, 
filed the original] bill in this cause against Sarah 
Fargo to compel her to restore said deed to him, 
and to prevent her from conveying or incumber- 
ing the title. The circuit court decreed in his 
favor, and that decree was reversed in 87 Il. 290. 
The cause was remanded to the circuit court, and 
prosecuted to another decree therein, of date 
March 10, 1881, from which said Sarah, then re- 
married to John B. Pinneo, appealed to this 
court, and the decree was reyersed, the opinion 
being that in 104 Ill. 184. 


One of the errors there was the dismissal of the 
supplemental cross-bill of appellants. Or the 
cause coming back to the circuit court, the sup- 
plemental cross-bill was eliminated and amended 
in accordance with the suggestions of this court, 
and was refiled February 12, 1884. The amended 
supplemental cross-bill alleges that Orange T. 
Fargo, November 3, 1874, died possessed of the 
300 acres of land in question, holding it as tenant 
by the curtesy at the time of his death, subject to 
the reversionary interest of his former wife, now 
Sarah Pinneo; that he gave directions in his will, 
as shown by the record; that the executor and 
executrix of the will, Franeis Goodspeed and 
Elizabeth M. Fargo, administered the estate un- 
der the will, rented the said land, and received 
the rents from the time of Fargo’s death; that the 
amount of rents ought to be taken according to 
the former opinion of this court; that a large 
amount of other property, real and personal, be- 
longed to said estate; refers to the proceedings of 
the county court for a partition of such personal 
estate received. It alleges that Elizabeth M. 
Fargo purchased the $2,000 mortgage given by 
Fargo and appellant, Sarah Pinneo, in bis life- 
time, to Sarah Ann Haff, for the extinguishment 
of her dower, with money belonging to the estate, 
and that she ought to satisfy it; that, in violation 
of her duty as executrix, she purchased it, and 
ought not to be allowed to profit by it, and inter- 
est should stop from the day of purchase; that 
Augustus M. Knox had purchased it for her, and 
held it as her trustee, and had brought suit to 
foreclose the mortgage, and had obtained judg- 





ment in said court, and that case ought to be con- 
solidated with this, and he be perpetually en- 
joined from foreclosing the mortgage; that a 
large amount was due complainant on her ali- 
mony decree in the Cook county circuit court, 
and the executors should have paid her the 
ratable proportion of Fargo’s estate; and then 
follows prayer for full, true, and particular an- 
swer upon defendant’s several corporal oaths to 
each allegation, with several interrogatories in 
regard to the amount of rents on said 300 acres 
received, and this one: ‘Does not the whole 
amount of rents of said farm (300 acres) received 
amount to the sum of $3,975.35, and were not the 
rents of the farm received as the property of the 
estate, and does he (Goodspeed) not still hold 
them as assets? Why were other debts paid in 
preference to the mortgage? On what account 
was the $1,125 paid by Goodspeed to orator? 
(this was on her alimony.)”’ 

The answer of Goodspeed under oath com- 
pletely and specifically answers as to all the 
charges and interrogatories. Elizabeth M. Fargo 
and Knox also answered under oath. Replica- 
tions were filed, and the cause was then referred 
to the master to state an account. The master 
made report, and a decree was accordingly ren- 
dered ordering the executors to pay said Knox, 
or to Elizabeth M. Fargo, $1,629 .07, to be applied 
on her decree of foreclosure on the 300-acre tract, 
of date December 7, 1880; that complainant in 
the cross-bill, Sarah Pinneo, pay to the same 
parties $2,445.38, with six per cent. interest from 
December 7, 1886, in the thirty days; that in de- 
fault the master sell the 300 acres, or so much as 
necessary to pay the last-mentioned sum, the 
balance due on the decree of December 7, 1880. 
On appeal to the appellate court for the second 
district, the decree was affirmed, and an appeal 
taken to this court. 

One ground upon which the reversal of the de- 
cree is asked is for not allowing rents on the 300 
acres of land at the same rate allowed by the 
former master’s report, upon which the decree 
last before the court was based, namely, at three 
dollars per acre per annum, instead of on the 
basis of the actual receipts, as was done by the 
master at this hearing. It is claimed our decision 
affirmed the former decree in this respect, and so 
making it res adjudicata that three dollars per 
acre was the value of the rents, and that the ex- 
ecutors were chargeable therewith... We think 
this a mistaken view of that decision. The chief 
ground for reversal of the former decree was in 
striking the supplemental cross-bill in which 
Knox was made a party from the files. It was 
said in the opinion: ‘Most of these complica- 
tions and changes of interest occurred after the 
filing of the original cross-bill, and we are of the 
opinion it was proper to bring all the parties in- 
terested in the settlement of the account before 
the court, and this could only be done by sup- 
plemental bill;’? and it was said Knox was ‘‘not 
bound by the statement of the account, or any of 








296 THE CENTRAL LAW JOURNAL. 


No. 13. 








the proceedings;’’ and, again, that ‘the state- 
ment of the account by the master is not suf- 
ficiently specific or comprehensive, nor does it 
seem to have been prepared with reference to the 
legal rights of the parties to be affected by it;” 
and in the concluding portion, that ‘*so much of 
the decree, therefore, as directs a dismissal of the 
supplemental cross-bill, and approves of the re- 
port of the master, and directs the accumulated 
rents and profits of the premises to be paid to 
Knox, is reversed; but is in all other respects, ex- 
cept so far as it may be modified by what we 
have already said, affirmed, and the cause is re- 
manded, with directions to the court below to 
refer the cause again to the master for the pur- 
pose of restating the account, and for other pro- 
ceedings in conformity with the views here ex- 


pressed.’’ It thus plainly appears that there was. 


no confirmation by this court of the former mas- 
ter’s report; that the decree of the circuit court, 
so far as it approved that report, was reversed; 
and that the cause was remanded, with directions 
to the court below, to refer the cause again to the 
master for the purpose of restating the account. 
The finding of the former master’s report then 
went for naught, the matter of the account was 
_Set at large, and the account was to be restated 
as if there had been no former one stated. It 
was said in that former opinion: ‘The mortgage 
having been assigned to Goodspeed for the use of 
Mrs. Fargo, on the fourteenth of April, 1875, they 
should from thence until the appointment of the 
receiver be treated as mortgagees in possession, 
and should account for the rents and profits ac- 
cordingly. 

The rule in such case is, as was stated in Clark 
v. Finlon, 90 Ill. 249, that a mortgagee in posses- 
sion is only required to account for actual re- 
ceipts, less such sums as he may have paid out 
for taxes and necessary repairs, unless it is shown 
that more could have been realized by reasonable 
diligence. And see McConnel v. Holobush, 11 Ill. 
61; Mosier v. Norton, 83 I1l.519. The master’s 
report and decree now before us went upon that 
rule, and we regard them in this respect as cor- 
rect. 

Error is assigned as charging appellant Mrs. 
Pinneo in the account, against rents received, 
$1,125, which had been receipted for by her as 
payment on the alimony decree of $500 per an- 
num, and in not crediting the mortgage note with 
a forty per cent. dividend, as other seventh-class 
claims were credited. It is true the sums com- 
posing this amount of $1,125 were paid upon the 
alimony decree, and specifically receipted for as 
so paid; and it is equally true that they were so 
paid under a mistake of fact, and that Mrs Pinneo 
was not entitled to have them so paid. The pay- 
ments were made upon the understanding that 
the 300 acres belonged to the estate of Fargo. It 
had been so determined by a decree of the circuit 
court on his original bill herein. Fargo’s will 
provided that if the appellant Sarah Fargo lived, 
the 300 acres in question could not be sold, and 





the ‘quarterly installments io her could be paid 
from the rents of said land; but, if she should die, 
then the said land might be sold, at the option of 
the executors of the will, as in their judgment 
should seem best. The proceeds of the sale of 
this land, and all of such other property as the 
testator should die possessed of, was to be divided 
equally among his four children, or as many of 
them as should be living. The executors in exe- 
cution of the will, and upon the faith of the de- 
cree of the circuit court which had adjudged the 


land to belong to Orange T. Fargo, proceeded 


upon the assumption that the land was his, and 
went on paying out from the rents thereof the in- 
stallments of the alimony decree as they became 
due, until this court reversed the decree of the 
circuit court, and decided that Mrs. Fargo was 
rightfully entitled to the 300 acres in question. 

In March, 1876, the executors, upon the suppo- 
sition that these rents from the 300 acres belonged 
to the estate, obtained an order from the county 
court to pay a dividend of forty per cent. on the 
seventh-class claims against the estate, and made 
such payments on certain of them to the amount 
of $1,389.07, which was approved by the county 
court; but no portion was on the alimony decree 
other than the $1,125, and none on the mortgage 
debt. With these rents as aseets, the executors 
were able to make that dividend on seventh-class 
claims from the assets of the estate. Without the 
rents, there were no funds of the estate applica- 
ble to the payment of any claims in the seventh 
class, but they would all be absorbed in the pay- 
ment of claims in the prior classes which had 
precedence to the seventh-class claims. It turned 
out, then, when this court decided the 300 acres in 
question to belong to Sarah Fargo, now Pinneo, 
that all payments on seventh-class claims had 
been made without right on the part of the own- 
ers to have them paid, and that they should re- 
fund such payments to the executors. The pay- 
ments which had been made to Mrs. Fargo on the 
alimony decree were made on a seventh-classs 
claim. She was not entitled to receive them, and 
she is made to refund them, as she should do, by 
applying the alimony paymentsto therents. The 
rents from the 300 acres, under the decision of 
this court, all belonged to her, and she gets all of 
them under the decree. She is not entitled to 
have anything more from the assets of the estate. 
Because the executors, under mistake, made pay- 
ments on the alimony decree, when Mrs. Fargo 
was not entitled to have them made, eqnity will 
not hold the executors to such mistake, but will 
relieve against it so far as may be done. 

As some of the creditors of the seventh class 
have been paid a dividend of forty per cent. on 
their claims, it is insisted that equality should be 
observed; and that that requires that appellant 
Pinneo should likewise be paid the same dividend 
on her seventh-class claim, and that the same 
dividend should be paid on the mortgage note, 
which is in the same seventh class. Equality is 
to be enforced only where it may be consistently 
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with equity. Because others have, under mis- 
take, been paid a dividend on their seventh-class 
claims which they were not in right entitled to 
receive, it is not equitable, and the principle of 
equity does not require, that appellant also should 
have payment of a dividend made to her on her 
seventh-class claim which she is not entitled to 
receive, or that any other seventh-class creditor 
should have the dividend paid on his claim. We 
see no error in charging this $1,125 Jagainst rents, 
or in not crediting the mortgage note with a forty 
per cent. dividend. The executrix. Elizabeth M. 
Fargo, on April 15, 1875, purchased the note given 
by Orange T. Fargo to Sarah Ann Haff, and the 
mortgage given by the former and Sarah Fargo, 
now Pinneo, to secure its payment, for $2,800, 
there being then $2,944.95 due and unpaid on the 
note; the purchaser thus getting an abatement of 
$144.92 from the face of the note. It is not in- 
sisted by appellant Pinneo, this abatement should 
have been allowed her from her mortgage; that 
the executrix, in the fiduciary relation she occu- 
pied, could not make for herself any profit out of 
the property. The purchase was made by the 
executrix with her own individual money. There 
were no assets of the estate from which any thing 
could be paid upon the mortgage. We do not see 
that there was any profit by the executrix in the 
transaction of the purchase of the note and mort- 
gage, but loss, rather. In the purchase there was 
$800 paid for accrued interest. There was upon 
this sum the loss of any interest up to the time of 
the master’s report, for ten years, which would 
much more than overbalance the amount of the 
discount made upon the purchase. We fail to 
perceive wherein it was in any way inequitable to 
decree for the amount which was due upon the 
note according to its tenor. 

It is claimed there was error in allowing thirty- 
four dollars insurance money. This money was 
paid for insurance on the property, from the 
rents, by the executors who were in the manage- 
ment of the property. It was paid for the benefit 
of the property, and nothing appears in the case 
to rebut the inference that, in case of a loss, the 
insurance money would have been payable to the 
owner of the property. We cannot say this item 
was erroneously allowed. 

Orange T. Fargo, in his life-time, procured a 
policy insurance upon his life of $5,000, payable 
to his then wife, Elizabeth M. Fargo, upon which, 
after his death, she received from the insurance 
company the sum of $4,956.91. Error is claimed 
in not finding that the proceeds of said life insur- 
ance policy were assets of the estate of Orange T. 
Fargo. Mrs. Fargo states in her answer that, 
with the exception of two or three, she paid the 
premiums on said policy of insurance from her 
own means. But, irrespective of that, the policy 
evidently belonged to the wife, and she was en- 
titled to all the benefit from it. Pingreev. Jones, 
80 Ill. 177. The fact of Fargo giving the policy 
to his wife by his will is remarked upon as show- 
ing that the policy belonged to him. That might 





be evidence of how he considered it but mani- 
festly could have no effect to change the contract 
which was evinced by the policy itself, or to de- 
termine in whom was the right to its benefit. 
Complaint is made in respect of exceptions to 
answers, in the disallowance thereof, and refusal 


| Of leave to file exceptions. From the nature of 


the exceptions, we are unable te perceive any 
harm which could have resulted to appellants 
from the court’s ruling in that regard. There 
was no lack of fullness in the answers, but the 
objecticn was the reverse; that the answers were 
too full, that they contained immaterial matter, 
and were not responsive to the bill. Whether so 
or not, the court would regard them as evidence 
only so far as they were material and responsive 
to the bill. There was enough of them which was 
responsive to the bill to sustain the decree. 

Exceptions were taken to the master’s report 
that it was not stated in accord with the direc- 
tions of this court in that regard, nor in conform- 
ity with the directions of the circuit court, and 
error is alleged in not sustaining these exceptions. 
We find no error in this respect. 

The judgment of the appellate court will be af- 
firmed. : 


Notre.—Law. of the Case.—“It is well settled that 
when a case has been once taken to an appellate court 
and its judgment obtained on points of law involved, 
such judgment, however erroneous, becomes the law 
of the case, and cannot on a second appeal be altered 
or changed.”’1 ‘Where, upon appeal, the appellate 
court decide a question presented by the record, and 
the same cause is remanded, the decision is binding 
both upon the court below and the appellate court.” 2 
“Authorities have been cited to show that a second 
writ of error has been maintained where the former 
decision did not embrace the whole merits of the case. 
No doubt where the error arises from matter subse- 
quent to the former decision, and which did not then 
exist, a new writ of error may be brought and such 
new matter be assigned for error.’’3 

The following rule has been declared in an Indiana 
case: 1. ‘When the rights of the parties have been de- 
cided by a court of last resort, the decision so rendered 
became the law of the case, and if the same question 
should arise between the same parties, or those claim- 
ing under them, in a subsequent action, the decision 
first rendered is conclusively binding upon the court, 
though it should doubt the correctness of such de- 
cision, for it possesses no power to reverse the former 
decision. The doctrine of the law of the case is only 
applicable to the parties or their privies upon the same 
cause of action. 

2. So it is settled that, if a cause be appealed to the 
supreme court, and the judgment be reversed and the 
cause remanded to the court below for a new trial, 
and a second appeal be taken, it brings up for review 
and decision nothing but the proceedings subsequent 
to the reversal; none of the questions which were be- 
fore the court and decided on the first appeal can be 
reheard or re-examined upon the second appeal. 

3, It is also settled that the decision of the supreme 


1 Clary v. Hoagland, 6 Cal. 685. 
2 Cumberland, etc. Co. v. Sherman, 20 Md. 117. 
3 Booth v. Commonwealth, 7 Met. 285. 
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court, rendered upon a given state of facts, becomes 
the law of the case as applicable to such facts, and if 
the cause be remanded for a new trial the parties have 
the right to introduce new evidence and establish a 
new state of facts; and when this is done the decision 
of the supreme court ceases to be the law of the case, 
and the court in the trial of such case is not conclu- 
sively bound by such decision, but should apply the 
law applicable to the new and changed state of facts; 
but if such cause be submitted to the court or jury for 
retrial upon the same identical facts upon which the 
decision was rendered, such decision remains the law 
of the case, and the trial court must apply the law as 
laid down by the appellate court to the facts submit- 
ted to the court or jury.’’4 

Such is the law in California,5 Illinois, Connecticut,’ 
Alabama,$ Missouri,§ Peansylvania,!° Kentucky,!! Mas- 
sachusetts,]2 New York,!8 Maryland,4 Wisconsin, and 
in the federal courts.16 

Even though the appellate court on the first appeal 
had no jurisdiction of the case, yet if it decided that it 
did, or if the question of jurisdiction was not raised, 
but it was evidently conceded, whether noticed or not, 
on a second appeal that question cannot be raised.!’ 

An appeal was taken from an order of the lower 
court refusing to confirm a sale of real estate, and re- 
versed, and the case remitted for further proceedings. 


4 Dodge v. Gaylord, 53 Ind. 365. 

5 Dewey v. Gray, 2 Cal. 374; Clary v. Hoagland, 6 Cal. 
685; Gunter v. Laffan,7 Cal. 588; Soule v. Ritter, 20 Cal. 
522; Leese v. Clark, 20 Cal. 387; Phelan v. San Francisco, 
20 Cal. 89; Trinity County v. McCammon, 2% Cal. 117; 
Lucas v. San Francisco, 28 Cal. 591; Mitchell v. Davis, % 
Cal. 381; Estate of Pacheco, 29 Cal. 224. 

6 Hollowbush v. McConnel, 12 Ill. 208; Kingsbury v. 
Buckner, 70 Ill. 514; 8. c.,5 Ch. L. N. 487. 

7 Goodrich v. Thompson, 4 Day, 215; Nichols v. Bridg- 
port, 27 Conn. 459. 

8 Jesse v. Carter, 28 Ala. 475; Maulden v. Armistead, 30 
Ala. 480; Goodman v. Walker, 30 Ala. 482. 

9 Chambers v. Smith, 30 Mo. 156. 

0 Groff v. Groff, 14 Serg. & R. 181; Gretz v. Lancaster, 
17 Serg. & R. 278. 

ll Craig v. Bagby, 1 T. B. Mon. 148; Tribble v. Frame, 3 
T. B. Mon. 51; Moss v. Robland, 3 Bush, 505. 

12 Adams v. Pearson,7 Pick. 341; Booth v. Common- 
wealth, 7 Met. 285; Hopkins v. Commonwealth, 3 Met. 
460; Wild v. Commonwealth, 2 Met. 208. 

18 Simpson v. Hart, 1 Johns. Ch. 91; Gelston v. Cod- 
wise, 1 Johns. Ch. 195; Perine v. Dunn,4 Johns. Ch. 140; 
Wilcox. v. Hawley, 31 N. Y. 648. 

14 Cumberland, etc. Co. v. Sherman, 20 Md. 117; Emory 
v. Owings, 3 Md. 178; Preston v. Leighton, 6 Md. 88; 
Hammond’s Lessee v. Inloes, 4 Md. 138; Eyler v. Hoover, 
8 Md. 1; Mong v. Bell, 7 Gill, 246; Brown v. Sumerville, 8 
Md. 444, 

1 Parker v. Pomeroy,2 Wis. 112; Downer v. Cross, 2 
Wis. 371; Cole v. Clarke, 3 Wis. 323; Ryan v. Martin, 18 
Wis. 672; Pierce v. Kneeland, 9 Wis. 23; Reed v. Jones, 
15 Wis. 40; Akerly v. Vilas, 24 Wis. 165; Wright v. Sperry, 
25 Wis. 617; Noonan v. Orton, 27 Wis. 800; McLeod v. 
Bertschy, 34 Wis. 244; DuPont v. Davis, 35 Wis. 631 

16 Himely v. Rose,5 Cranch, 313; Martin v. Hunter’s 
Lessee, 1 Wheat. 304; The Santa Maria, 10 Wheat. 431; 
Browder v. McArthur, 7 Wheat. 58; American Ins. Co. v. 
Carter, 1 Pet. 511; Zz parte Sibald v. United States, 12 
Pet. 488; Bank, etc. v. Beverly, 1 How. 134; Washington 
Bridge Co. v. Stewart, 3 How. 413; Corning v. Troy, etc. 
Factory, 15 How. 451; Sizer v. Many, 16 How. 98; Roberts 
v. Cooper, 20 How. 467. 

17 Washington Bridge Co. v. Stewart, 3 How. 418; 
Skillern v. May, 6 Cranch, 267; Himely v. Rose, 5 Cranch, 
314; Martin v. Hunter, 1 Wheat. 304; State v. Waupacca 
County Bank, 20 Wis. 640; Hungerford v. Cushing, 8 
Wis, 324. 





On a second appeal it was held upon the same facts 
the sale would be set aside.18 

Dodge v. Gaylord 19 was limited in its application in 
Davis v. King.2° Certain facts were set out ina com- 
plaint and a demurrer sustained to it. On appeal the 
case was reversed on the ground that the complaint 
stated a good cause of action.2! In the court to which 
it was remanded issue was taken on the same com- 
plaint unamended, and judgment rendered for the 
plaintiff. On a second appeal the case was reversed, 
and it was held that the same complaint was bad. The 
quotation explains the case: “Much has been said by 
the learned counsel of the respective parties in oral 
and printed arguments of this cause, with respect to 
what is called ‘the law of the case.’ On behalf of the 
appellee it was contended with much zeal and earnest- 
ness that, not only the point in judgment on.the for- 
mer appeal remains the law of the case through all of 
its subsequent stages, but also that we are now pre- 
cluded ffom considering and determining any ques- 
tion which might have been but was not considered 
and decided as the case was presented on such former 
appeal. The point in judgment on the former appeal 
of this cause, as we have already said, is that, under 
the statute of this State regulating the adoption of 
heirs, husband and wife are authorized to join in the 
adoption of a child. This was the only question there 
presented, considered and decided, and it was held 
that the statute should be so construed as to permit 
‘husband and wife to jointly avail themselves of its 
provisions.’ Upon this point in the original or princi- 
pal opinion it is said: ‘This construction is one which 
need never do any injustice, and may oftentimes pro- 
mote the unity and joint interests of families wishing 
to adopt the children of other persons.’ And in the 
opinion overruling the petition for a rehearing, it is 
further said: ‘The purpose which the statute we are 
examining was intended to accomplish was to enable 
parents to adopt as their own the children of others, 
and to secure for the adopted child the parental affec- 
tion of both a father and a mother. As the adopted 
child of both the husband and wife, it would stand 
much more nearly in the place of a natural child than 
if it were made the child of only one of them by 
adoption, and this is where the legislature meant it 
should stand.’ 

‘An examination of the opinion of the court on the 
former appeal in this case will clearly show that the 
only ground upon which the appellant, then appellee, 
asked for the affirmance of the judgment then ap- 
pealed from was that the adoption of the child, Emily, 
by the appellant and his wife was ‘wholly unauthor- 
ized and void’ as to the appellant’s wife, As to all the 
other grounds, upon some of which, perhaps, the 
judgment might have been affirmed, the learned coun- 
sel of the appellant, then appellee, expressly waived 
their consideration by this court by their concession 
then made, but now withdrawn, that the validity of 
the judgment then-appealed from rested entirely upon 
the theory that, under the statute of this State, the 
adoption of a child by husband and wife was wholly 
unauthorized and void as to the wife. When, there- 
fore, on the former appeal we reached the conclusion 
that the statute of this State, when fairly construed, 
authorizes husband and wife to join in the adoption 


18 Pierce v. Kneeland, 9 Wis. 23. See Simpson v. Hart, 
1 Johns, Ch. 91; Greathead v. Bromley, 7 Term. Rep. 
455; Schumann v. Weatherhead, 1 East, 527; Willett v. 
Fayerweather, 1 Barb. 74; Dodd v. Astor, 2 Barb. Ch. 395. 

19 53 Ind. 365. 

20 95 Ind. 1. 

21 Krug v. Davis, 95 Ind. 1. 
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of a child, there remained no other question to be de- 
cided, as the case was then presented, and certainly 
no other question was then decided. The conclusion 
then reached is the point in judgment on the former 
appeal, and is and will remain the law of the case un- 
til it is finally determined. 

“In Buskirk’s Practice, p. 371,in speaking of ‘the 
law of the cases,’ it is said: ‘None of the questions 
which were before the court and decided on the first 
appeal can be reheard or re-examined upon the sec- 
ond appeal.’ The rule of ‘the law of the case’ thus 
limited to the point or points considered and decided 
on the first appeal meets our full approval. But we 
cannot agree to the claim of appellee’s counsel that 
‘the law of the case’ precludes us from considering 
and deciding now, on the second appeal of this cause, 
any questions which might have been, but were not, 
considered and decided as the case was presented on 
the first appeal. Such claims seems to us unrea- 
sonable, although we are aware that it is supported 
by many respectable authorities, and even by the lan- 
guage used in some of the reported opinions of this 
court.”” 

2. Requiring the refunding by the widow of the 
money received by her as alimony and the rents by 
the executor received by him, presents nothing more 
than the case of money paid under a mistake, both 
parties honestly believing that the payments were cor- 
rect, and present no new questions. The same is true 
of the insurance policy. Soit is a well settled rule 
that the trustee cannot make any profit out of his po- 
sition as trustee. 

The remaining question, relieving the executor 
from liability on account of having paid claims out of 
their order when the estate was insolvent (relying 
upon the decree of the circuit court), to the detriment 
of the more favored classes is an interesting one. 

The general rule is that, if claims in the same class 
are preferred over others of that class, or if claims in 
a subsequent class are paid to the exclusion of claims 
in a class priorin time, or if legatees or distributees 
have been paid to the exclusion of claimants, the court 
will refuse to approve the report of the administrator 
or executor. He cannot prefer claims in the same 
class to others therein without laying himself liable.% 
If he distribute the assets of the estate so as to prefer 
claims that would otherwise, if the assets were dis- 
tributed according to law, not be paid, the preferred 
claimants, by law, may sue and recover of him an 
amount equal to at least the outstanding claims 
against the estate yet unpaid, if such an amount of 
the estate was so perverted out of its order.** So, if 
he pay some in full, and leave others, which he knew, 
unpaid, he will be liable to the latter for the pro rata 
amount of their debts.% Claims paid out of their 
order he pays at his own personal risk.% If he ad- 
vance legacies in unequal proportions, the unpaid re- 
mainder so preferred may be retained by him until all 
are equal.2” This is also true of creditors. So, if he 
pays claims in full before the time for filing claims 
against an estate has expired, he does so at his peril.” 


22 People v. Phelps, 78 Ill. 147; Dunlap v. McGhee, 98 
Ill. 287. 

23 Moore v. Byers, 65 N. C, 240. 

24 Feagan v. Kendall, 43 Ala. 628. 

25 Rice v. Hunt, 7 Lea, 38. 

26 Schoeneich v. Reed, 8 Mo. App. 356; Smith v. Smith, 
76 Ind. 236. 

277 Lay v Lay, 108, ©. 208. 

28 Wilder v. Keeler, 3 Paige, 167. 





‘*Whenever an executor pays a legacy the presump- 
tion is that he has sufficient to pay all legacies, and the 
court will oblige him, if solvent, to pay the rest, and 
not permit him to bring a bill to compel the legatee, 
whom he voluntarily paid, to refund.” ® And this is 
true if the payment was made with a full knowledge 
of all the facts.*! ‘There must have been a payment 
under a mistake of facts. 

If the payment of the legacy is compelled by suit, he 
may require the legatee to refund, in case of a de- 
ficiency of assets.% So, if he pays the assets, suppos- 
ing he has plenty to pay all the debts, unknown to 
him, appear, he may compel a refunding by the 
legatee,*4 even though he has failed to take a refund- 
ing bond as required by statute.® 

An annuity was bequeathed to a legatee, but he was 
not entitled to it until twenty-one years of age. By 
mistake the executrix made payments on this annuity 
two years before the legatee was of age. It was held 
that the executrix might retain the amount of these 
payments out of the remainder due the legatee.* But 
the executor may not have land of the decedent sold 
to reimburse himself for the payments he has made to 
the infant.®7 

If an administrator, acting in the utmost good faith 
in the belief that the estate is amply sufficient to pay 
all the debts and claims in full, applies to the surro- 
gate court and obtains a distribution to pay some 
claims in full, and it “finally turns out by reason of 
losses, depreciation of values or other causes the re- 
maining assets are insufficient to pay the other cred- 
itors,” he will be protected and not be held person- 
ally liable. In such an instance he must have acted 
in absolute good faith and with due regard to the sup- 
posed rights of creditors to be excusable.® Some 
cases hold that he must pay the claimant and look to 
the heirs, in case of overpayment to him, for his reim- 
bursement.” If he has ever paid a legatee he may 
subject real estate inherited from the decedent by the 
legatee to the amount of the overpayment.* 

In some cases it is said that the creditors, in case of 
overpayment to an heir, may recover from him the 
amount of his debt (if he has received so much), but 
the executor or administrator cannot maintain an ac- 
tion in order to secure money to pay the creditor.® 
The remedy of the administrator or creditor is in 
equity, and not at law. 


8 Orr v Kains, 2 Ves. Sr. 194. See Coppin v. Coppin, 2 
P. Wms. 296. 

31 Alexander v. Fisher, 18 Ala. 374; Moore v. Lesueur, 
33 Ala. 237. 

82 Donnell v. Cooke, 68 N. OC. 227; Saeger v. Wilson, 4 
Watts & 8.501. To enable him to recover, see Smith v. 
Smith, 76 Ind. 286. 

88 Newman Vv. Barton, 2 Vern. 205; Noel v. Robinson, 2 
Ventr. 368; s. C., 1 Vern. 94. 

% Nelthorpe v. Biscoe,1 Chancery Cas. 186; Davis y. 
Davis, 8 Vin. Abr. 423, tit. Devise (Q. d), pl. 35. 

% Smith v. Smith, 76 Ind. 236. 

36 Livesey v. Livesey, 3 Russ. Chancery Cas 287. 

87 Munden Vv. Bailey, 7 Ala. 68. 

38 Thomson v. Taylor, 7i N. Y. 217. 

39 Graves v. Spoon, 18 S. C. 386; Patrick v. Bryan, 6 La. 
Ann. 699. 

40 Moffit v. Varden, 5 Cranch ©, CO. 658. 

41 Taylor v. Taylor, 8 B. Mon. 419; Turner v. Egerton, 
1 Gill & J. (Md.) 430, 

42 State v. McAleer, 5 Ired. L. (N. C.) 682; Robinson v. 
Chairmon, 8 Humph. 374. Contra: Lewis v. Richardson, 
6 Rich. 382. 

4# Stack v. Williams, 3 Jones (N.C.) Eq. 13; Sellers v. 


2 Clayton v. Wardell, 2 Bradf. 1; Nichols v. Chapman, | Smith, 11 Ala. 264. 


9 Wend, 452. 


# Somervell v. Somervell,.3 Gill (Md.) 276. 
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An executor in good faith paid certain legacies. 
The court required him to take steps to reclaim the 
amount of overpayment, but refused to charge him 
personally.46 The cases, however, do not all agree; 
for where an administrator in good faith paid the heirs 
such amounts as left him, without a sufficient amount 
to pay all the debts, it was held he must personally 
bear the consequences of his act. 

Where an executor paid a legacy, supposing it to be 
a charge on land which he erroneously thought be- 
longed to himself, it was held that he could recover it 
from the owner.” An executor overpaid certain leg- 
acies, and he was directed to pay the remainder due 
to other legatees when he had the amounts overpaid. 
It was held that the order created an absolute obliga- 
tion on his part, with a reasonable time to collect the 
amount overpaid. 

An administrator made a voluntary payment to a 
distributee, and by a mistake paid him more than 
such person’s share. More than six years from the 
time of payment having elapsed, it was held that the 
amount could not be recovered or set-off.49 

Where a statute gave one year to an administrator 
to settle up an estate, and gave creditors one year in 
which to file their claims, forbidding a settlement be- 
fore that time, it was held that if he made a distribu- 
tion of the assets before the end of the year he com- 
mitted a devastavit of the estate to that extent, and 
any person who directly received the assets so dis- 
tributed, with full knowledge of the misapplication, 
was liable therefor to any creditor or other person in- 
terested in the due administration thereof and injured 
thereby .50 

If a legatee is compelled to refund property he has 
received as his share of the estate he is not chargeable 
with interest.51 Said Lord Eldon: “If a legacy has 
been erroneously paid to a legatee, who has no farther 
property in the estate, in recalling that payment, I 
apprehend that the rule of the court is not to charge 
interest, but if the legatee is entitled to another fund 
making interest in the hands of the court, justice must 
be done out of his share.’’52 W. W. THORNTON. 


4 Harvard College Trustees v. Quinn, 3 Redf. 514. 

# Cairns’ Estate, 13 Phila. 350. 

47 McCampbell v. McCampbell, 5 Litt. 92. 

#8 Adams v. Turner, 12 8. C. 594. 

49 Montgomery’s Appeal, 92 Pa. St. 202; s. c., 37 Am. 
Rep. 670. 

50 Fleece v. Jones, 71 Ind. 340. See Gray v. Lemle, 82 
Miss. 309; Bass v. Heard, 33 Miss. 131; Miller v. Janney, 
15 Mo. 265. 

51 McKinzie v. Smith, 2 Hayw. (N. C.) 372. 

52 Gittins v. Steele, 1 Swanst. 200. 





LIFE INSURANCE — BREACH OF APPLICA- 
TION—DRUNKENNESS — HABITUAL DRUNK- 
ENNESS. 

NORTHWESTERN MUT. LIFE INS. CO. V. MUS- 

KEGON NAT. BANK. 


Supreme Court of the United States, May 23, 1887. 


1. Life Insurance —Habitual Intemperance—Ques- 
tion for Jury.—As the words “‘habitually intemperate’’ 
in a life insurance policy relate to the customs and 
habits of men generally in regard to the use of intoxi- 
eating drinks, their true meaning and signification is 





a question addressed rather to the jury than to the 
court. 


2. Instructions.—Any attempt to define approxi- 
mately in instruction to the jury the number of times 
aman must get drunk or have a spree, or how closely 
such excesses must succeed each other to constitute 
habitual intemperance, or how long a man must have 
abstained from drunkenness to relieve him from that 
charge, is inadmissible. 


8. What is Habitual Intemperance.—In order to 
make a man drunkard, it is not necessary that he 
drink every day or week to excess, nor does a single 
or occasional excess make him an habitual drunkard; 
but if the habit and rule of a man’s life is to indulge 
periodically and with frequency and with increasing 
frequency and violence in excessive fits of intemper- 
ance, such a use of liquor may properly cause the 
finding of habitual drunkenness. 


4. Evidence — Opinions.—While the facts recited by 
a witness might have a tendency to show the habits of 
the insured at the time to which they relate, his opin- 
ion of their effect upon the health of the insured at 
the date of the policy, four years later, is not admissi- 
ble, where he knows nothing of his health or habits 
during that period. 


5. Declarations. —The testimony of a witness re- 
garding a conversation with an attending physician, 
four years before the date of the policy, as to whether 
the insured was threatened with deliriums tremens, 
and the statement of the witness that he was afraid 
that the insured was going to have deliriums tremens, 
are incompetent. 


6. Repeating Instruction.—If in regard to any par- 
ticular subject or point pertinent to the case, the 
court has laid down the law correctly and so fully as 
to cover all that is proper to be said on the subject, it 
is not bound to repeat their instruction in terms va- 
ried to suit the wishes of either party. 


In error to the circuit court of the United States 
for the southern district of New York. 

Mr. Justice MILLER delivered the opinion of the 
court: 

The Muskegon National Bank recovered a judg- 
ment in the circuit court of the United States for 
the southern district of New York, against the 
Northwestern Mutual Life Insurance Company, 
upon a policy of insurance on the life of Erwin G. 
Comstock for $23,717.04, and to this judgment the 
present writ of error is directed. The bank had 
an insurance upon the life of Comstock, its debtor, 
for the sum of $20,000. On the trial before the 
jury, although some other issues were made in the 
pleadings, the contest turned, so far as the assign- 
ments of error are presented here, on the condition 
of Comstock in regard to the habit of drinking 
alcoholic liquors. The policy, and the applica- 
tion for it, the answers to which were signed both 
by Comstock and the bank through its president, 
present the foundation of the controversy. The 
sixteenth interrogatory is as follows: “Are you, 
or have you ever been, in the habit of using 
alcoholic beverages or other stimulants?’’ The 
answer to this was, ‘‘Yes; occasionally.”” The 
twenty-second interrogatory, ‘‘Have you read 
and assented to the following agreement?”’ was 
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answered, ‘‘Yes.’’ This agreement, so far as it 
touches the present issue, reads as follows: ‘It is 
hereby declared that the above are the applicant’s 
own fair and true answers to the foregoing ques- 
tions, and that the applicant is not, and will not 
become, habitually intemperate or addicted to 
the use of opium.’’ The body of the policy de- 
clared that if Comstock shall become intemperate, 
so as to impair his health or induce delirium 
tremens, or if any statement in the application, 
on the faith of which the policy is made, shall be 
found to be in any material respect untrue, the 
policy is void. 

Upon this language in the application and the 
policy the defendant founded two separate pleas 
or defenses: First. That ‘‘at the time of making 
and presenting said application as aforesaid, and 
of the issuing of said policy, the said Erwin G. 
Comstock was, and prior thereto had been, 
habitually intemperate, and that the said state- 
ment in said application contained, that said 
Erwin G. Comstock was not then habitually in- 
temperate, was untrue and fraudulently made, 
and a suppression of facts material to the risk 
assumed by said policy of insuranve.’’ Second. 
That ‘‘said policy was issued by this defendant 
and accepted by said plaintiff, upon the express 
condition, among others contained therein, that 
if said Erwin G. Comstock should become either 
habitually intemperate, or so far intemperate as 
to impair health or induce delirium tremens, the 
said policy should be null and void; that in fact, 
as this defendant is informed and believes, the 
said Erwin G. Comstock did, after the issuing of 
said policy, become habitually intemperate, and 
so far intemperate as to impair his health and 
induce delirium tremens; and that thereby the 
said policy became, and i3, null and void.”’ 

The issues were tried upon the two allegations 
of habitual intemperance before and after the 
issue of the policy. The company, discarding 
other issues, assumed the affirmative on these two 
pleas, and on a plea of suicide, which seems to 
have been abandoned, and thereby obtained the 
opening and the conclusion to the jury. ‘The as- 
signments of error raise objections to the action 
of the court in excluding answers to questions 
propounded to witnesses for the defendant com- 
pany on the trial, as well as its refusal to give 
certain instructions prayed for by the defendant 
to the jury. 

A witness for the defendant, named Torrent, 
testified that he knew Comstock at Muskegon 
from 1868 to 1875. The policy of insurance was 
taken out in New York in 1879. The witness 
further stated that he was well acquainted with 
Comstock in Muskegon, aud knew that he was 
addicted to the use of intoxicating liquors during 
the period of their acquaintance; had seen him 
drunk; knew of his being on prolonged sprees; 
and gave other testimony to the effect that he did 
use intoxicating liquors to excess. He was then 
asked this question: ‘‘Up to the time your ac- 
quaintance with him ceased, what would you say 





as to whether his drinking had affected his health 
or impaired his vital powers in any respect?’ To 
this he answered: “I think it had affected him 
materially. I think it had affected his nerves and 
impaired his health generally—general debility. 
The symptoms of that were his general looks, and 
that the time he went away, or just before, he 
was taken very sick, and they didn’t know whether 
he was going to be alive or die; that was the 
general impression.’”’ The court excluded this 
answer and the defendant excepted. Witness 
also testified that he saw him during that sickness, 
and that he was then sick for about three weeks, 
adding: ‘‘I think he had the delirium tremens.’ 
This expression of opinion was also excluded. 

It is to be observed that the witness had testified 
to all the facts which he knew, without objection, 
that tended to establish a habit of intemperance 
in Comstock prior to 1875. What he was next 
asked, and what he then testified to, was his 
opinion in regard to the effect of this intemperance 
upon the health of the assured. It will be noted 
that all this occurred ‘between four and five years 
before the execution of the policy. We are of 
opinion that while the facts recited by this wit- 
ness, and received in evidence, might have some 
remote tendency to show Comstock’s habits in re- 
gard to temperance at the time to which they 
related, his opinion of their effect upon his health 
at the date of the policy, four years later, was in- 
admissible as to that or his habits, as he knew 
nothing of these during that period. 

The exception to the testimony of Barney, who 
undertook to detail conversations with a doctor 
attending Comstock prior to 1875, as to whether 
Comstock was threatened with delirium tremens 
or not, and the statement of the witness that he 
was afraid Comstock was going to have delirium 
tremens, which was excluded by the court, depend 
upon the same principle, and are otherwise in- 
competent. We see no error in those rulings. 

The remaining assignments of error have regard 
to prayers for instructions by the court to the 
jury, which were refused. No assignment of 
error is founded on any exception taken to the 
charge of the judge who tried the case, which 
seems to have been eminently fair and very full, 
and in our opinion embraced all that was neces- 
sary to be said to the jury on the subject. The 
questions which the jury had to respond to were 
whether Comstock was of intemperate habits at 
the time the policy was taken out, and whether 
he became habitually intemperate after that 
period. The whole case turned, so far as the 
jury was concerned, upon the true definitions of 
the words “habitually intemperate,’ taken in 
connection with the testimony on the subject, at 
these two different periods. The plaintiff was not 
bound to prove that the assured was temperate, 
or that he was a temperate man; but the defend- 
ant was bound to prove, not only that Comstock 
was intemperate at those periods, but that he was 
habitually so. This it was bound to do by sucha 
preponderance of testimony as should satisfy the 
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jury that at one of these periods or the other he 
was habitually intemperate. We do not know of 
any established legal definition of those words. 
As they relate to the customs and habits of men 
generally in regard to the use of intoxicating 
drinks, and as the observation and experience of 
one man on that subject is as good as another of 
equal capacity and opportunities, their true 
meaning and significations would seem to be a 
question addressed rather to the jury than to the 
court. While there may be on the one hand such 
a clear case of intemperate habits as to justify 
the court in saying that such and such facts con- 
stitute a condition of habitual intemperance, or 
on the other such an entire absence of any proof, 
beyond an occasional indulgence in the use of 
ardent spirits, as to warrant the opposite conclu- 
sion, yet the main field of inquiry, and the 
determination of the question within it, must be 
submitted to the jury, and the question on this 
submission must be decided by them. 


The testimony in this case is all embodied in 
the record, and is contradictory. It must be 
divided into its relations to the two periods—be- 
fore and after the execution of the policy. It is 
seen from the testimony that Comstock left 
Muskegon, where many of these witnesses resided 
who testify as to his excessive use of intoxicating 
drinks, prior to 1875, and that they know nothing 
of his habits after that. The policy was taken out 
in 1879. It is also quite clear that, under a pledge 
made to one of his partners in business, he had 
refrained from the use of intoxicating drinks from 
the first of June, 1878, up to the time of taking out 
this policy, and continued so to refrain up to 
March, 1880. There are several witnesses who 
testify that, after his removal to New Yorkin 1875 
he was drunk, had sprees once in a while, and 
perhaps several of them up to the time when he 
made this pledge to his partner. There are others 
who testify that, after March, 1880, he was again 
seen intoxicated, and had spells of confinement 
on account of those sprees. On the other hand 
there were four or five witnesses examined, some 
of whom were in the same building in which 
Comstock was employed in New York, who saw 
him daily, and transacted business with him for 
the two or three years prior to his death, which 
was in 1881, who testify that they never saw him 
drunk, or under the influence of liquor, and did 
not suppose that he was addicted to drinking; but 
that he was a prompt, efficient business man, and 
that they had no suspicion that he was intem- 
perate, or indulged in the excessive use of stimu- 
lants. Among these, Mr. Samuel Borrow, vice- 
president of the Equitable Life Assurance Society, 
in whose building Comstock was a tenant, says 
that he saw him almost daily for two or three 
years prior to his death; that he struck him as a 
very energetic, active man; and that he never 
saw him under such circumstances as to suggest 
that he had been drinking. 

Under these circumstances, and in view of this 
conflicting testimony, the following language of 





the judge in his charge to the jury in this case 
seems to contain all that was necessary for him to 
say by way of assisting them to arrive at a just 
verdict: ‘“‘I think that there is no rule of law 
which says that, in order to make a man a 
drunkard, he must drink every day or every week 
to excess. Neither, on the other hand, does a 
single or an occasional excess make a man an 
habitual drunkard; but if you find that the habit 
and rule of a man’s life is to indulge periodically 
and with frequency, and with increasing frequency 
and violence, in excessive fits of intemperance, 
such a use of liquor may properly cause the find- 
ing of habitual drunkenness. It is the fact of the 
certainty of these periodical sprees, accompanied 
with their frequency, which marks the habit. If 
a man should indulge in such a debauch once in a 
year only, it could not, in my opinion, properly 
be said that he was an habitual drunkard; he 
would be an occasional drunkard. But if such 
debauches increased in frequency, and the cer- 
tainty of their increasing frequency becomes 
established, then the time finally arrives when the 
line between an occasional excess and habit is 
crossed. It is for you to say whether Comstock 
was, at the time of the application, or became 
afterwards, the victim of such a habit. If you 
find that, after the making of the policy, Comstock 
became so far intemperate as to impair his health, 
the policy is avoided, and the verdict will be for 
the defendant.”’ 

At the request of the defendant, he also gave to 
the jury the following instructions: ‘If the jury 
find from the evidence that Erwin G. Comstock 
was habitually intemperate when the application 
for the policy of insurance was made, then they 
must find for the defendant. Ifthe jury find from 
the evidence that Erwin G. Comstock became 
habitually intemperate after the issuing of the 
policy, then they must find for the defendant. If 
the jury find from the evidence that, after the 
making of the policy, Erwin G. Comstock became 
so far intemperate as to impair his health, then 
they must find for the defendant.” 

Exceptions were taken and errors assigned in 
regard to the following instructions, which were 
asked and refused by the court: 

First. ‘“‘To be habitually intemperate it is not 
necessary that a person should be addicted to the 
excessive use of intoxicating liquors continually, 
or without interruption; but a person who, during 
a period of time sufficient to form a habit in that 
respect, is addicted to periodical ‘sprees’ of longer 
or shorter duration, when for days in succession 
he drinks intoxicating liquors to great excess, 
producing a state of continued drunkenness until 
prostration and sickness compel a cessation, and 
terminate the ‘spree,’ comes within the definition 
of being habitually intemperate, althcugh such 
person may remain sober for a month, three or six 
months, or even a year, at a time.”’ 

Second. “If the jury find from the evidence that 
for seven or eight years immediately prior to the 
seventeenth day of April, 1879, Erwin G. Com- 
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stock was addicted to periodical ‘sprees,’ when, 
for several days and sometimes for a week or more 
in succession, he would drink intoxicating liquors 
to great excess, producing a state of continued 
drunkenness uutil prostration and sickness inter- 
vened, then they must find for the defendant, al- 
though they may find that he would remain sober 
for a month, three or six months, or even a year, 
at a time.”’ 

Third. ‘‘It was the duty of the plaintiff and of 
Erwin G. Comstock, in their application for this 
policy of insurance, to communicate to the de- 
fendant the fact that for six or seven years imme- 
diately prior to the first day of June, 1878, Com- 
stock had been addicted to periodical sprees, 
lasting for a longer or shorter period, when for 
days in succession he would drink intoxicating 
liquors to great excess, producing continued 
drunkenness, although he might remain sober for 
a month, three or six months, or longer even, ata 
time; and their failure to disclose such facts to 
the defendant avoids the policy, and the jury 
must find for the defendant.” 

Fourth. This includes two charges which 
amount to very much the same thing. They are 
in the following words: “If the jury should find 
from the evidence that, for six or seven years 
immediately prior to the first day of June, 1878, 
Erwin G. Comstock had been addicted to 
periodical sprees, lasting for a longer or shorter 
period, when for days in succession he would 
drink intoxicating liquors to great excess, pro- 
ducing continued drunkenness, until sickness and 
prostration would intervene and terminate the 
spree; that such sprees would occur once in every 
three or six months, or thereabouts; that on the 
first day of June, 1878, after the termination of 
one of such sprees, under threat of dissolution of 
partnership from his then partner, Mr. Hoagland, 
he gave a written pledge not to drink any more 
so long as he and Hoagland were associated in 
business; that his partnership with Hoagland 
ceased on the first day of May, 1879; that after- 
wards, during the years 1880 and 1881, he again 
became addicted to such periodical sprees; that 
during the year 1880 he had at least three such 
sprees; that during the year 1881, up to the 
latter part of April of that year, he had a number 
of such sprees of great intensity; that in one of 
those sprees, in or about the month of April, 1881, 
he subjected himself to the restraint of a nurse for 
several weeks in order to prevent himself from 
obtaining liquor, then the jury must find for the 
defendant. If the jury find from the evidence 
that, after the making of the policy of insurance, 
during the years 1880 and 1881, Erwin G. Com- 
stock became addicted to periodical sprees, lasting 
for a number of days, or even a week or more, 
each time, when he would use intoxicating liquors 
to such excess as to produce continued drunken- 
ness, and prostrate him and make him sick for 
several days; that such sprees occurred in or 
about the month of March, 1880, in or about the 
month of July, 1880, again in or about the month 





of August, 1880, again on or about the first of 
January, 1881, again in or about the month of 
February, 1881, and again in or about the month 
of April, 1881; that his last sprees in February 
and April, 1881, were of such intensity that 
toward the close of the drinking period, when 
sick and prostrated, he subjected himself to nurses 
for a week and more each time, in order that they 
might assist him to become sober, then they must 
find for the defendant.”’ 

The first, second and third of these prayers for 
instruction do not differ much from the substance 
of the charge of the court at its own instance. The 
language of that charge embodies the real prin- 
ciples upon which these three prayers are based, 
and in terms much more apt and just to both par- 
ties than that used by counsel. The court said, 
among other things: ‘‘Neither does a single or 
an occasional excess make a man an habitual 
drunkard; but, if you find that the habit and rule 
of a man’s life is to indulge periodically and with 
frequency and with increasing frequency and 
violence in excessive fits of intemperance, such a 
use of liquor may properly cause the finding of 
habitual drunkenness.’’ This is the substance, 
and in very strong language, of the three prayers 
above referred to for instruction which were re- 
fused by the court. 

It has been often said by this court, and we 
repeat it now with emphasis, that if, in regard to 
any particular subject or point pertinent to the 
case, the court has laid down the law correctly, 
and so fully as to cover all that is proper to be 
said on the subject, it is not bound to repeat this 
instruction in terms varied to suit the wishes of 
either party. Kelly v. Jackson, 6 Pet. 622; Laber 
v. Cooper, 7 Wall. 565; Indianapolis R. Co. v. 
Horst, 93 U. 8. 291; Railway Co. v. McCarthy, 96 
U.S. 258. If the charge of the judge, made at 
his own suggestion, covers the point in question, 
it is much more likely to be impartial and 
correctly stated than it will be by counsel. 

These requests, however, are inadmissible, as 
we think, for other reasons. They all, as near as 
they dare, attempt to define approximately for the 
jury the number of times a man must get drunk, 
or have a spree, or how closely such excesses must 
succeed each other, to constitute ‘habitual intem- 
perance.”’ They also attempt to say how long a 
time a man must have abstained from drunkenness 
or sprees in order to relieve him from that charge. 
And especially are the requests obnoxious in say- 
ing that, under such circumstances, a person 
comes within the definition of being habitually 
intemperate, although he might remain sober for 
a month,"three or six months, or longer, ata time; 
one of them says, ‘‘or even a year at a_ time.” 
What effect should be given to an entire abstinence 
from the use of liquors for a whole year, in 
connection with occasional drunken sprees before 
or after, is not for the court to determine. But if 
it were, it does not seem to us, in view of this 
testimony, that sufficient force was given to it in 
the rejected prayers. This reference to periods 
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of abstinence from drink is still more objec- 
tionable when it is seen, from the testimony, that 
during a continnous period, just before and after 
the taking out of this policy, Comstock was ad- 
mitted to have been entirely sober, if not entirely 
abstinent from the use of ardent spirits, for a 
period of nearly two years. It would be rather 
harsh for a court to instruct a jury, as a matter of 
law, that aman who was sober nearly two years 
was ata period near the middle of that time 
‘*habitually intemperate.’’ It was certainly a 
question to be left to the jury, on all the testimony, 
to draw their own conclusions in regard to the 
subject. 

The two other requests are still more liable to 
these objections, inasmuch as they constitute an 
attempt to recite the various occasions on which 
the jury might infer that Comstock had been 
drunk, together with some vague description of 
the intervals between certain sprees, with an ac- 
count of his struggles against his thirst for liquor; 
in fact, they are a history of his life for six or 
seven years priorto the making of the contract 
for insurance down to the time of his death; from 
all of which there is sought to be deduced a 
positive instruction to the jury that they must 
find for the defendant. We do not think there 
was anything in the case which would have 
justified the court in thus taking the determination 
of it from the jury. The court had no right in 
this summing up to ignore the testimony of four 
or five respectable and intelligent gentlemen who 
knew Comstock well during the most important 
part of this period, during several years of it, who 
saw him almost daily, and who testify that they 
never had any reason-to suppose that he used 
ardent spirits at all, much less to excess. It was 
for the jury to weigh all these circumstances, and 
to determine, in view of them all, whether he was 
habitually intemperate. 

There are very few decisions by courts of high 
character relating to this question. The principal 
one which has been brought to our attention, is 
Insurance Co. v. Foley, 105 U. 8. 350. In that 
case the insured, in answer to the question, ‘Is 
the party of temperate habits; has he always been 
so??? answered ‘‘Yes;’’ whereas the defendant 
company alleged that in fact he was a man of 
intemperate habits. The court, through Mr. 
Justice Field, said: ‘*The question was as to the 
habits of the insured. His occasional use of 
intoxicating liquors did not render him a man of 
intemperate habits, nor would an occasional case 
of excess justify the application of his character 
to him. An attack of delirium tremens may some- 
times follow a single excessive indulgence. * * * 
When we speak of the habits of a person we refer 
to his customary conduct, to pursue which he has 
acquired a tendency from frequent repetition of 
the same acts. It would be incorrect to say that 
a man has a habit of anything from a single act. 
* * * The court did not, therefore, err in in- 
structing the jury that, if the habits of the insured, 
‘in the usual, ordinary and every-day routine of 





his life, were temperate,’ the representations made 
are not untrue, within the meaning of the policy, 
although he may have an attack of delirium 
tremens from an exceptional over-indulgence. It 
could not have been contemplated, from the lan- 
guage used in the policy, that it should become 
void for an occasional excess by the insured, but 
only when such excess had by frequent repetitions 
become a habit. And the testimony of witnesses, 
who had been intimate with him for years, and 
knew his general habits, may well have satisfied 
the jury that, whatever excesses he may at times 
have committed, he was not habitually intem- 
perate.”” We think this language eminently 
applicable to the case before us. 

The questions presented by these requests do 
not rise to the dignity even of mixed law and fact, 
but are questions, the answers to which are 
governed by no settled principle or rule of law, 
established either by statute or by a recognized 
course of judicial decision. They are emphatically 
questions of fact, which it is the province of a 
jury to decide, and in regard to which they are or 
ought to be as capable of making a decision as the 
court or anybody else. . 

The judgment of the circuit court is therefore 
affirmed. 


Notre.—The terms “habitual intemperance” and 
‘habitual drunkenness” are used interchangeably, 
and there seems to be no difference in their meaning. 
*‘Drunkard” and “habitual drunkard” have been de- 
clared to mean the same thing, and a “common 
drunkard” has been defined as an habitual drunkard 
who is a public annoyance.! 

In Brown v. Brown,? the Supreme Court of Arkan- 
sas said: ‘Habitual drunkenness, or the degree or 
course of intemperance that amounts to it, cannot be 
exactly defined. We may, however, say in general 
terms, that one is addicted to habitual drunkenness 
who has a fixed habit of frequently getting drunk and 
he may be so addicted, though he may not oftener be 
drunk than sober and may be sober for weeks.”’ 

A habit has been defined as “a disposition or condi- 
tion of the mind or body—a tendency or aptitude for 
the performance of certain actions acquired by custom 
or frequent repetition of the same acts. Habit is that 
which is held or retained—the effect of custom or fre- 
quent repetition.”” And, continuing, the court said: 
“T have to say to the jury that if they find from the 
evidence that at the time the application was made, or 
subsequently, the deceased had an appetite for intoxi- 
eating drinks to such an extent that a single indul- 
gence necessarily instigated him toa repetition of it 
and led him into what have been called ‘sprees,’ and 
these sprees were frequent and rendered him incapa- 
ble of controlling his appetite while they continued, 
then, although there were intervals during which he 
remained entirely sober, there was such a repetition 
of acts of drinking as amounts to a habit.’’3 


1 Commonwealth v. Whitney, 5 Gray, 85. 

2 38 Ark. 324. To the same effect,see Ludwick v. Com- 
monwealth, 18 Pa, St. 172; State v. Pratt, 34 Vt. 2238; 
Burns v. Burns, 13 Fla. 369; Commonwealth v. Whitney, 
5 Gray, 85; Golding v. Golding, 6 Mo. App. 602. 

83 Holterhoff v. Mutual, etc. Co., 3 Am. L. Rec, 272; 8. C., 
4 Big. Life & Acc, Ins. Cas. 395. See also Golding v. Gold- 
ing, 6 Mo. App. 602. 
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In an Ohio case it was said: ‘The habit of using 
intoxicating liquors to excess is the result of indulg- 
ing a natural or acquired appetite by continued use 
until it becomes a customary practice. This habit 
may manifest itself in practice by daily or periodical 
intoxication or drunkenness.” 4 

Another phase of the habit is thus presented by the 
Supreme Court of Kansas: ‘From the facts found by 
the court it appears that the defendant could not re- 
sist the temptation of drinking to excess whenever he 
had an opportunity to obtain liquor. And when a 
person indulges in the practice of becoming intoxi- 
cated whenever the temptation is presented and the 
opportunity is afforded him, it may safely be said that 
he is an habitual drunkard, within the meaning of the 
statute relating to divorce.’’5 

It was said by the Supreme Court of California 
that, “‘if there is a fixed habit of drinking to excess to 
such a degree as to disqualify a person from attending 
to his business during the principal portion of the 
time usually devoted to business, it is habitual in- 
temperance, although the person may at intervals be 
in condition to attend to his business affairs.’’ 6 

It may be doubted, however, whether, to make one 
an habitual drunkard, he must be wholly disqualified 
for business during any considerable portion of the 
time.’ 

Though the facts in a case may be so clear as to 
justify the courtin saying that habitual drunkenness 
does or does not exist, the question is ordinarily one 
for the jury or other tribunal for finding facts to de- 
cide.8 

In a prosecution for selling liquor to an habitual 
drunkard in Vermont, “the only testimony as to 
Hadley being an habitual drunkard came from Davis 
aud Dr. Richmond. Davis said: ‘Hadley used liquor 
to excess at some particular times; have seen him 
worse for liquor some number of times.’ Dr. Rich- 
mond said: ‘Hadley is a dissipated man.’” “The 
court said: “We think this evidence did legally tend 
to show that Hadley was an habitual drunkard; its 
sufficiently in amount was wholly a question for the 
jury.’?9 

In a similar case in Illinois, evidence that the party 
had been drunk from three to five times within two 
years was held sufficient to justify a jury in finding 
him ‘‘in the habit of getting intoxicated.” 1 

In a Massachusette divorce case, being drunk from 
seven to ten days, three or four times a year for 
twelve or fifteen years, and being driven to drink by 
any excitement without power of resistance, was held 
to justify a finding of habitual drunkenness." 

Habitual intoxication from opium or chloroform is 
not “habitual drunkenness” in this sense.!2 

In determining whether a person is an habitual 
drunkard, witnesses should testify to facts and not to 
their opinion. 


4 Union, etc. Ins, Co. v. Reif, 86 Ohio St, 596. 

5 Walton v. Walton, 34 Kas. 195. See also Magahaz v. 
Magahaz, 35 Mich. 210; Ludwick v. Commonwealth, 18 
Pa, St. 172. 

6 Mahone v. Mahone, 19Oal, 626. 

7Richards v. Richards, 19 Bradw. (Ill. App.) 435; 
Brockway Vv. Mutual, etc. Ins. Co., 9 Fed. Rep. 249. 

8 Ludwick v. Commonwealth, 18 Pa, St. 172. 

9 State v. Pratt, 34 Vt. 223. 

10 Murphy v. People, 90 Ill. 59. 

{1 Blaney v. Blaney, 126 Mass, 205. 

122 Commonwealth v. Whitney, 11 Cush. 477; Barber v. 
Barber, 14 Law Reporter, 875. 

18 Golding v. Golding, 6 Mo. App. 602; Batchelder vy. 
Batchelder, 14 N. H. 880. e 





Where there is a simple warranty against habitual 
intemperance in an insurance contract, it need not be 
shown that the intemperance has injured the health. 
Where the warranty is against becoming so far in- 
temperate as to impair the health, an attack of de- 
lirium tremens will amount to. a forfeiture; but 
proof of habitual intemperance with further proof of 
injury to the health has been held insufficient.16 

“Sober and temperate,” within the meaning ofan 
insurance contract, does not mean total abstinence from 
the use of intoxicating liquors; 7 but in answer to the 
question as to whether he had been “sober and temp- 
erate,” the applicant for life insurance was held 
bound to disclose the facts of his having had the de- 
lirium tremens the proceeding year, and having been 
treated for severe drinking the same year. 

CnHas. A. ROBBINS. 


14 McGinley v. U. 8. Life Ins. Co., 77 N. Y. 495; Swick v. 
Home Life Ins. Co., 2 Dill. C. C. 160; Brockway v. Mu- 
tual, etc. Ins. Co.,9 Fed. Rep. 249; Southcomb v. Merri- 
man, Car. & Marsh. 286; May on Insurance, § 299. 

ls Davey v. £tna Life Ins. Co., 20 Fed. Rep. 482. 

16 Odd Fellows Mutual Life Ins. Co. v. Rohkopp, 94 Pa. 
St. 59. 

17 Brockway v. Mutual, etc. Life Ins. Co.,9 Fed. Rep. 
249; Swick v, Home Ins. Co., 2 Dill. C. C. 160. 

18 Hutton v. Waterloo Life Assn. Co.,1 F. & F. 735. 

19 For allied questions on intemperance as affecting 
life insurance, see Hartwell v. Alabama Life Ins. Co., 11 
Ins. L. J. (Ala.) 897; Miller v. Mutual, etc. Ins. Co., 34 
Iowa, 222; Shader v. Ry. Pass. Ins. Co., 66 N. Y. 441; 
Gartside v. Conn. Mut. Life Ins. Co.,8 Mo. App. 592; 
Knecht v. Mutual Life Ins. Co., 90 Pa. St. 118. 





EVIDENCE — ELECTION — FRAUDS —CHAL- 
LENGER’S POLL-BOOK. 





OWENS V. STATE. 





Court of Appeals of Maryland, June 21, 1887. 


1. Evidence—Election—Frauds—Challenger’s Poil- 
book.—When judges and clerks of an election are on 
trial for fraud in conducting such election by entering 
on the poll-book false names of persons as having 
voted, who in fact had not voted, the poll-book of a 
challenger kept during the election, in which were 
checked the names of all persons who voted, is ad- 
missible if verified by the challenger’s evidence and 
that of the person in whose charge the poll-book was 
temporarily left. 

2. Same—Independent Recollection.—The admissi- 
bility of such poll-book in evidence is not impaired by 
the fact that the chalienger had no distinct independ- 
ent recollection of the facts. 


ALVEY, C. J., delivered the opinion of the 
court: 

The appellants were indicted, tried and con- 
victed for the offense of having conspired and 
combined together to make false and fraudulent 
returns of votes cast at a municipal election held 
in the city of Baltimore on the twenty-seventh of 
October, 1886. The three appellants first named 
in the indictment were judges at said election, 
and the last two named were clerks. ‘The indict- 
ment charges that they ‘wilfully, fraudulently 
and unlawfully did conspire, combine, confederate 
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and agree together to fraudulently count and re- 
turn large numbers of illegal votes cast at said 
election, in said seventh precinct of the first ward, 
and to cause to be falsely entered on the’ books of 
the polls for said precinct of said ward at said 
election large numbers of names of persons who 
did not vote at said election,’’ etc.; and that they 
did, in pursuance of said conspiracy, fraudulently 
count and return a large number of illegal votes, 
‘and did fraudulently cause to be falsely entered 
on the books of said election, etc., the names of a 
large number of persons who did not vote at said 
election, to-wit (naming particularly twenty-one 
persons) ; all of which persons did not vote at said 
election, as the appellants well knew.’’ 


It is apparent, from the averments of the indict- 
ment, that one of the leading questions in the 
case was whether the persons named in the indict- 
ment, as the persons whose names had been 
falsely entered in the poll-books of voters as hav- 
ing voted at the election, did in fact vote, as 
certified by the appellants in the return of said 
election. The most simple and direct means, of 
course, of ascertaining this fact, would have been 
by the testimony of the persons themselves whose 
names were thus entered and returned, if they 
were in existence, and within the reach of the 
process of the court. But their testimony was not 
the only means of establishing the fact the one 
way or the other. 


In the course of the trial the appellants took 
three bills of exception to the admissibility of evi- 
dence adduced by the State for the purpose of 
proving that the persons named in the indictment 
as having been falsely returned as voting, did not, 
in fact, vote at the election. It appears, by the 
first bill of exception, that the State called a wit- 
ness named Crawford, who testified that he was a 
challenger at the precinct polls where the appel- 
lants officiated as judges and clerks, and that he 
had a duly-certified copy of the registration poll- 
book for that precinct, in which he checked off 
the names of all persons who voted ; that he was at 
the polls the whole day, except for about an hour— 
half an hour to get his breakfast, and half an hour 
to get his dinner; and that during the time of his 
absence he left the book in the hands of Foxwell 
aud Hamilton, who acted in his place. He was 
then requested by the State to produce the book 
so used by him at the polls; and the book, pur- 
porting to be a duly-certified copy of the regis- 
tration poll-book of the precinct, being produced 
by the witness, the State offered the same in evi- 
dence, for the purpose of showing that the wit- 
ness Crawford, and Foxwell and Hamilton, had 
ehecked off on it the name of every person who 
had voted at that election; and offered to follow 
up the proof by evidence of Foxwell and Hamil- 
ton as to what marks had been put in the book 
during the hour when it was not in Crawford’s 
possession. To the use of the book in evidence 
the appellants objected; but the court overruled 
the objection, and allowed the book to be used in 





evidence under the offer by the State, and the ap- 
pellants excepted. 

By the second bill of exception it appears that 
the State proceeded with the examination of the 
witness Crawford, and proved by him that he 
checked off all but one of those who voted at the 
polls while he was there. He was then asked if 
he could identify the checks made by him in the 
book; to which he replied that he could identify 
nearly all of them. The appellants thereupon 
again objected to the admission of the book in 
evidence, in view of the fact that the witness 
could not identify all of his checks made in the 
book, and asked that the book be excluded. This 
objection was also overruled, and the appellants 
excepted. 

In the third bill of exception it is shown that 
the State further proceeded with the examination 
of Crawford as to his use of the book, and the 
care with which he checked off the names of 
those voting; and, at the close of his examina- 
tion, the State called Charles Foxwell, who testi- 
fied ‘‘that when Crawford left the polls each time 
he gave said book into the custody of himself [the 
witness] and Hamilton, and that they returned it 
to Crawford each time when he came back; that 
during Crawford’s absence Hamilton held the 
book; and that he [Foxwell] was present with 
Hamilton all the time, and saw him check off the 
name of every man 'who voted.’’ It is also shown 
that a summons was issued for Hamilton, but it 
was returned non est. 

After the State had closed its evidence, the ap- 
pellants asked the court to exclude from the con- 
sideration of the jury the challenger’s book pro- 
duced by Crawford, because all three men who 
held it at the polls had not been produced, Hamil- 
ton not testifying, and therefore the original 
proffer of the State had not been fulfilled. But 
this request was refused, and the appellants ex- 
cepted. 

We have thus fully stated the facts, as set out 
in the bills of exception, in order to show exactly 
how the question arose, and what was the scope 
and extent of the rulings of the court upon the 
objections taken by the appellants. The whole 
matter seems to be reducible to a single question, 
and that is whether, under the facts as set forth in 
the several exceptions, there was error in allow- 
ing the introduction and use of the challenger’s 
book as evidence, in connection with and in sup- 
port of the testimony of Crawford and Foxwell. 
As independent evidence, clearly, the book kept 
and produced by Crawford would not be admissi- 
ble; but whether it was not properly admitted, 
with the checks, made thergin, in connection with 
the testimony of the witnesses mentioned, is a 
different question. 

There is no point made upon the fact that the 
registration poll-book, used and produced by 
Crawford, was a copy; nor could there be any 
such objection taken to it. It was an official 


copy, duly certified under the law; but it derived 
its importance, and effect as evidence from the 
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fact of its use, and the checks or marks that were 
made therein at the polls during the progress of the 
election. As to such checks or marks, therefore, 
they must be regarded as original entries or mem- 
oranda, made contemporaneously with the trans- 
action to which they relate. 

This, as we have seen from the facts stated, is 
not the case of the use of a book or entry for the 
mere purpose of refreshing the faded recollection 
of a witness; but it is the case of a witness who 
does not profess to be able to repeat from mem- 
ory all the details of the transaction in question, 
but testifies that he made correct entries at the 
time of the transaction as it progressed, and that 
he knows that such entries were made in accord- 
ance with the truth, and that they faithfully rep- 
resent the whole transaction as it occurred; and 
the question is whether, in reason or upon any 
well-settled doctrine of law, such entries ought to 
be excluded as evidence, when offered in connec- 
tion with the testimony of the witness? We cer- 
tainly know of no decision in this State that 
would require the exclusion of such evidence, nor 
are we aware of any established principle that re- 
quiresit. On the contrary, we think both decision 
and principle fully justify its admission. 

In the case of Owings v. Low, 5 Gill & J. 134, 
the question being as to the sale and delivery of 
goods, the clerk of the plaintiff proved that the 
goods charged for on the day-book, produced at 
the trial, were at times made by witness, or one 
of the other persons named by him; and ‘that all 
the things charged by himself he knew were de- 
livered as charged, because he never made such 
charges without delivery.’’ And it was held, 
without question, that 1t was competent for the 
clerk to prove the delivery of the goods, by re- 
ferring to the entries made by him in the day- 
book, upon his testifying to his belief that the 
entries were truthfully made at the time they pro- 
fessed to have been made. The same principle 
has has been fully adopted by the Supreme Court 
of the United States. 

In the case of Insurance Co. v. Weide, 9. Wall. 
677, the witness, one of the plaintiffs, identified 
the day-books and ledger produced, and testified 
that such books were kept by him and his part- 
ner (who was also examined as a witness, and 
testified to the same fact), and that they were 
correct; that the entries in the day-book were the 
original entries of purchasers and sales; but that 
he could not state from recollection the amount 
or value of the stock on hand at the time of the 
fire. And, upon the question of the admissibility 
of these books in evidence, the court said: ‘*There 
can be no doubt but the day-books and ledger, 
the entries in which were testified to be correct 
by the persons who made them, were properly 
admitted. They would not have been evidence 
per se, but, with the testimony of the witnesses 
accompanying them, all objections were re- 
moved.”’ 

And the same principle was strongly reaffirmed 
by the same court in the subsequent case of In- 





surance Co. v. Weides, 14 Wall. 375. In this lat- 
ter case the court said: ‘‘How far papers, not evi- 
dence per se, but proved to have been true state- 
ments of fact at the time they were made, are ad- 
missible in connection with the testimony of a 
witness who made them, has been a frequent sub- 
ject of inquiry, and it has many times been de- 
cided that they are to be received. And why 
should they not be? Quantities and values are 
retained in the memory with great difficulty. If, 
at the time when an entry of aggregate quantities 
or values made, the witness knew it was correct, 
it is hard to see why it is not at least as reliable as 
is the memory of the witness.” And the same 
principle has been maintained and applied by 
other courts of high authority, without qualifica- 
tion. Farmers’ & Mechanics’ Bank v. Baraef, 1 
Rawle, 152; Smith v. Lane, 12 Serg. & R. 84, 87; 
State v. Rawls, 2 Nott & McC. 331, 333. Nor is 
there any real departure made in these decisions 
from former settled doctrine upon the subject. 
This is fully shown by a careful and able review 
of all cases by Messrs. Cowen and Hill, in note 277 
to page 412 of 2 Phil. Ev. notes, 726; and in the 
case of Halsey v. Sinsebaugh, 15 N. Y. 485, the 
same thing is shown, and the principle deduced 
from the cases of Messrs. Cowen and Hill, in their 
note to Phillips, is in that case fully approved. 
In the case of Halsey v. Sinsebaugh the question 
was as to what a witness had sworn on a former 
trial, and one of the counsel engaged was called asa 
witness, who testified that he was present at the 
former trial, and took notes of the testimony, and 
that be had no doubt of the correctness of his 
notes which he produced. But objection was 
made to his stating what the witness had said, 
unless he recollected the testimony independently 
of the notes taken by him; and, upon his saying 
that he did not, the objection was sustained by 
the court below. But upon appeal that ruling 
was reversed; the court of appeals holding that 
where a note or memorandum, made at or about 
the time when the event or transaction mentioned 
in it took place, and where the author swears that 
he knows it to have been correct when made, 
such note or memorandum may be read to the 
jury as evidence, in connection with the oral tes- 
timony of the witness; and the court say, what is 
certainly true, that to exclude such note or 
memorandum, when shown to have been honestly 
made, would be to reject the best, and frequently 
the only, means of arriving at truth. 


That case, and also the note of Cowen and Hill 
to 2 Phil. Ev., supra, have both been referred to 
with approval by this court, in the case of Martin 
v. Good, 14 Md. 409; and ina still more recent 
case, that of Morrow v. Ostrander, 13 Hun, 219, 
where the genuineness of a teacher’s certificate 
was in question, the school commissioner was 
called as a witness, and testified that, to the best 
of his knowledge and belief, he did not sign or 
issue the certificate; and, further, that he kept a 
book in which he entered the certificates issued 
by him during the month in which the certificate 
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in question bore date, and which book was pro- 
duced and offered in evidence to show that it 
contained no entry of the certificate held by the 
plaintiff; and, upon objection being made, the 
book was excluded by the court below; but, on 
appeal, that ruling was reversed, and the court of 
review said: ‘The court below seems to have ex- 
cluded the memoranda on the ground that they 
were not required to be kept by law. Whether 
or not the memoranda were admissible, the reason 
assigned for excluding them was not sound. 
There is no distinction, in this respect, between 
entries which are required to be made officially, 
or in the course of business, and those which are 
made voluntarily outside of the routine of the 
business of the party making them.’’ And they 
cite the cases of Monroe v. Culver, 2 Hill, 531, and 
Merrill y. Ithaca & Owego R. Co., 16 Wend. 599; 
and the court, referring to the case of Halsey v. 
Sinsebaugh, supra, held that the book was ad- 
missible as evidence, in connection with the testi- 
mony of the witness making the entries therein. 
It has been urged in argument that the entry or 
memorandum can only be used where the witness 
has no present independent recollection of the 
transaction referred to. But its admissibility de- 
pends upor no such distinction. If the witness 
swears that he made the entry or memorandum in 
accordance with the truth of the matter, as he 
knew it to exist at the time of the occurrence, 
whether he retains a present recollection of the 
facts or not, the entry or memorandum is admis- 
sible; for though he may have a present recollec- 
tion—of doubtful or varying degree of certainty, 
it may be—independently of the memorandum, 
the paper is admissible as means of verification or 


confirmation of which he states from memory. 


This is the clear logical deduction from the cases 
cited. Few men are so gifted with the powers of 
memory as to be able to recall the details of past 
transactions with perfect accuracy, especially 
when such transactions involve a great number of 
names, dates, amounts, etc.; and therefore the 
best recollections, and the greatest degree of self- 
reliance in the statement of past facts, may derive 
foree and reliability from truthful memoranda 
made at the time of the transaction; and the law 
‘always prefers that evidence which insures the 
greatest degree of certainty in the establishment 
of truth. The admissibility, however, of such 
entry or memorandum does not depend upon the 
distinction made in the law between primary and 
secondary proof. Here the book was offered in 
evidence in connection with the testimony of 
Crawford, with a proffer of other evidence to 
cover the whole time from the opening to the 
close of the election polls. Crawford testified to 
the fact that he had checked off all but one of 
those who had voted at the polls while he was 
there; and Foxwell testified that, upon both oc- 
casions when Crawford left the polls, he (Craw- 
ford) placed the book in the hands and custody of 
witness and Hamilton, and that they gave it back 
to Crawford upon his return; and that, during 





Crawford’s absence, Hamilton held the book, and 
he (Foxwell) was present with Hamilton all the 
time, and saw him check off the name of every 
man who voted. With this testitnony we can en- 
tertain no doubt of the admissibility of the book 
in evidence upon the principle of the cases to 
which we have referred. 

Nor was it any sufficient reason for excluding 
the book that Crawford could not identify each 
and all the marks or checks placed in the book by 
himself, and distinguish them from those made by 
Hamilton or Foxwell. Whether the marks were 
made by one or the other of these witnesses was 
quite immaterial; for the checks or marks placed 
in the book were simply to designate those who 
had voted, and it was not so much the purpose of 
the evidence to show what persons had voted, as 
to show in a negative way that those particular 
persons named in the indictment did not vote, as 
certified by the appellants. Nor was the failure 
to produce Hamilton as a witness to testify cause 
for excluding the book, in view of the testimony 
of Foxwell; for the latter testified that he was 
present, and saw the name of every man who 
voted during the absence of Crawford checked off 
by Hamilton, and that the book in that condition 
was returned to Crawford. The absence of Ham- 
ilton, doubtless, afforded matter of comment to 
the jury, and was a circumstance for their con- 
sideration in estimating the value of the evidence; 
but, in view of the testimony of the witnesses in 
relation to the book, and the manner of its use at 
the polls, the court was clearly right in refusing 
to exclude it from the consideration of the jury. 
If the indictment had been for wilfully and cor- 
ruptly omitting the names mentioned from, in- 
stead of including them in, the returns, and on 
the trial the traversers had offered the evidence 
here offered by the State, every fair-minded per- 
son would say at once that the evidence ought to 
be admitted; and clearly, if it would be proper to 
admit the evidence in that case, it ought not to be 
excluded in this. Its weight and force the jury 
were very competent to consider, the only ques- 
tion for the court being its legal admissibility. 

The case has been very ably and ingeniously 
argued for the appellants, and we have carefully 
considered all the points taken; but we discover 
no error in the rulings of the court below, and 
those rulings, as presented by the bills of excep- 
tion, must be affirmed. Rulings affirmed, and 
case remanded. 
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1. ADMIRALTY — Jurisdiction — Injunction — Charter- 
party. A court of admiralty has no power to issue 
an injunction nor to enforce the specific execution of a 
contract. If in a charter-party made only with the 
owners, there is a stipulation that the master shall sign 
bills of lading, he not being a party to the contract, no 
action will lie against him to compel him to sign bills of 
lading.—Patterson v. Daken, U. 8. D. C. (Ala.), July 23, 
1887 ; 31 Fed. Rep. 682. 





2. APPEAL—Bill of Exceptions—New Trial—Newly-dis- 
covered Evidence—Diligence—Deed. Exhibits an- 
nexed to a motion for a new trial are part of the record 
and need not be embodied in the bill of exceptions. 
Rule stated as to the effect of statement of newly-dis- 
covered evidence on a motion for a new trial. Due dili- 
gence must be shown by statement of particular facts 
as well as by general averment. If a deed is on paper, 
the water-mark of which is later than its date, its gen- 
uineness may well be doubted.—Patterson v. Collier, 8. C. 
Ga., Feb. 8, 1887; 3 S. E. Rep. 119. 


3. APPEAL —Weight of Evidence. The evidence 
must so strongly preponderate against the verdict as to 
bring the case within the rule before a new trial will be 
granted on that ground.—Nash v. Somes, 8. J. C. Me., 
June 29, 1887; 10 Atl. Rep. 447. 


4. ASSIGNMENT—For Benefit of Creditors—Validity— 
Question of. An assignment for the benefit of cred- 
itors may be questioned as to its validity in any court, 
State or federal, which is otherwise of competent juris- 
diction, whether it is or is not the court in whith the 
assignee has filed his bond and inventory. The pro- 
ceeding may be either by bill in equity or by garnish- 
ment.—KXohn v. Ryan, U. 8. C. C. (lowa), June 11, 1887; 31 
Fed. Rep. 636. 

5. COLLISION. Circumstances stated under which 
a vessel having the right of way is justified when a col- 
lision has become inevitable in breaking the prescribed 
rule and thus lessen the force of the collision.—Champ- 
lin v. The Helen E. Russell, U. 8. D. C. (Conn.), Aug. 1, 1887; 
31 Fed. Rep. 687. 

6. COLLISION—Contributory Fault, Vessels may be 
charged in proper cases with contributory fault, but in 
the absence of statutory or local regulation, the rule 
will not be applied except in cases of voluntary ex- 
posure clearly likely to receive or inflict injury.—Moore 
v. The May Powell, U.S. D. C. (N. Y.), April 14, 1887; 31 
Fed. Rep, 622. 


7. CONTEMPT—Justice of the Peace—False Imprison- 
ment. A justice of the peace, having power by law 
to commit for contempt, is not liable in a civil action for 
false imprisonment if he commits h person for con- 
tempt, and after his release upon habeas corpus re- 
commits him upon a fresh warrant, and this is true al- 
though it is alleged that he acted maliciously.—Cooke v. 























Bangs, U. 8. C. C. (Minn.), June Term, 1887; 81 Fed. Rep. 
640. 


8. CORPORATION—Process—Agency—Negligence—Mas - 
ter and Servant. The vice-president and general 
superintendent of a railroad corporation are agents of 
the corporation upon whom process may be served, in 
Virginia. Ruling upon facts tending to show negli- 
gence and contributory negligence, and upon the rela- 
tions of master and servant and of fellow-servants.— 
Norfolk, etc. Co. v. Cottrell, 8. C. App. Va., June 80, 1887; 3 
8. E. Rep. 123. 

9. CORPORATION—Unpaid Stock. A creditor of an 
insolvent railroad company, who accepts in payment of 
his debt stock of the company, is not liable to another 
creditor for the eighty per cent. of the stock which 
other stockholders were liable for to the creditors of 
the corporation.—Clark v. Bever, U. 8. C. C. (Iowa), June 
Term, 1887; 31 Fed. Rep. 670. 

10. Costs —Demand—Refusal. A refusal to sur- 
render two bonds on demand, when the party is only 
entitled to one of them, will not throw the costs of the 
proceedings on the party refusing.—Chew v. Corkery, N. 
J. Ct. Ch., Aug. 18, 1887; 10 Atl. Rep. 437. 

i. Costs — Docket Fees. Where a deposition is 
taken, which by consent is to be read in evidence in 
two cases, the party prevailing in each case is entitled 
to docket fees. Ruling as to witness’ fees in like cases. 
—Archer v. Hartford, etc. Co., U. 8. C. C. (Tenn.), July 6, 
1887 ; 31 Fed. Rep. 660. 

12. Costs — Taxation —Removal of Causes. In a 
case removed from a State court, the party who re- 
covers judgment in the federal court cannot be allowed 
cost prescribed by the State law, unless they are taxable 
under the Revised Statutes of the United States.—Chad 
bourne v. German, etc. Co., U. 8. C. C. (N. Y.), July 8, 1887; 
31 Fed. Rep. 625. 

13. Costs—Witness Fees—Federal and State Practice. 
A witness summoned by the prevailing party can- 
not on his own motion have his fees taxed to the losing 
party. They should be first paid by the winner and 
then taxed in his favor against the loser. The practice, 
in these matters, of federal courts is regulated by the 
United States statutes, not by State practice.—0O’ Neill v. 
Kansas, etc. Co., U. 8. C. C. (Tenn.), July 20, 1887; 31 Fed. 
Rep. 663. 

14, COUNTERCLAIM—Contract—Courts—State Practices. 
A counterclaim based upon contract may be set up 
against a complaint also based upon contract. The 
rule which permits federal courts to follow State prac- 
tice will not allow a counterclaim which demands an 
accounting to be interposed in an action at lawin a 
federal court.—Church v. Speegelburg, U. 8. 0. C. (N. Y.) 
July 26, 1887; 81 Fed. Rep. 601. 

15. COUNTIES — County-seat — Re-location.— Statutes. 
Construction of the statutes of West Virginia re- 
lating to the location and re-location of county-seats, 
the duties of the clerk and of the county court in rela- 
tion to elections held with reference to such location.— 
Potter v. County Commrs., 8.C. App. W. Va., June 29, 1887; 
38. E. Rep. 97. 

16. Courts — Jurisdiction — Conflict of. Where 
goods have been attached by a State officer under pro- 
cess from a State court, his possession cannot be inter- 
fered with under process from a federal court.— Melvin 
v. Robinson, U. 8. C. C. (Ind.), June Term, 1887; 81 Fed. 
Rep. 634. 

17. CUSTOMS DUTIES — Opium — Transit. Opium 
shipped from Honolulu to San Francisco intended for 
transhipment to Panama, the bona jides of the transac- 
tion as appearing to the satisfaction of the court, was 
held not to be liable to customs duties. — McLean v. 
Hager, U. 8. C. C. (Cal.), July 25, 1887; 31 Fed. Rep. 602. 

18. CUSTOMS DuUTIES—Treaty. The treaty with the 
Hawaiian Islands exempting from duty molasses im- 
ported from that country does not confer a like exemp- 
tion on molasses imported from the Dominican Repub- 
lic.—Kelly v. Hedden, U. 8. C0. C. (N. Y.), July 23, 1887; 31 
Fed. Rep. 607. 
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19. DAMAGE§TO CARGO. The best mode of ascer- 
taining the damage to a cargo of fruit is to compare 
the price which it brings with the market value ofa 
sound articlejof the same kind. The next best is to 
compare the pricejit brings With the invoice price of 
the same goods.—In re Boskonna Bay, U.8. D.C. (N. Y.), 
June 22, 1887; 31 Fed. Rep. 612. 


20. DEED — Constructing —Mining. A deed of one 
undivided half part of certain premises, upon which 
any valuable mineral substances may be found, which 
the grantee may deem proper to open and improve on 
said one undivided half, is an agreement for one-half of 
the minerals withjthe right to mine, but is not a con- 
veyance of the fee of the ground.—Rowell v. Bodjfish, 8. 
J.C. Me., June,29, 1887; 10 Atl. Rep. 448. 

21, DrED—Sheriff—Boundaries. In a sheriff’s deed 
in the description of the boundaries the points of the 
compass must yield to the adjoiners actually intended 
and called for.—Stroup v. McCloskey, 8.C. La., May 17, 
1887; 10 Atl. Rep. 421. 

22. DEMURRER —Trial—Contract—Nonsuit. Where 
a demurrer is overruled and the demurrant does not 
stand on his demurrer but answers and goes to trial on 
the merits, he cannot avail himself of the points made 
in the demurrer. When upon a contract an order is 
accepted payable when the acceptor shall have 
been paid, and the acceptor has been paid in part, the 
plaintiff, in an action on such order, should not be non- 
suited.—Carver v. Snyde,8. C. Mont., July 29, 1887; 14 Pac. 
Rep. 697. 

23. EMINENT DOMAIN — Condemation—Abandonment. 
After viewers for condemnation have reported, 
and on exceptions filed reviewers have been appointed 
and have reported, whose report has been confirmed 
nisi, the town school board, which has never taken pos- 
session of the property, can abandon the proceedings. 
—Funk v. Waynesboro, 8. C. Penn., Oct. 4, 1886; 10 Atl. Rep. 
427, 














2%. Equiry — Decree—Relief to Defendant—Cross-bill. 
Where, in a suit to set aside articles of separation 
the findings are for the defendant, in the absence of a 
cross-bill there can be no decree for the defendant, but 
merely a dismissal of the bill.—Borkman’s Appeal, 8. C. 
Penn., May 24, 1886; 10 Atl. Rep. 425. 

%. Equiry — Jurisdiction—Practice—Mortgage. A 
bill in equity and a cross-bill to it constitute one suit, 
and if a court has jurisdiction of the former it has juris- 
diction of the latter also. A prior mortgagee is a 
proper defendant in a foreclosure suit, and if made so 
may well file a cross-bill to protect his interest.— Nat. 
Bank of Salem v. Salem, etc. Co., U. 8. C. C. (Oreg.), July 
27, 1887 ; 31 Fed. Rep. 580. 

26. Equiry—Practice—Master’s Report— Recivers’ Cer- 
tificates. A master’s report will be sustained unless 
it be shown that his findings do not accord with the 
law and the evidence. Receivers’ certificates issued in 
excess of, or without authority are invalid and void, no 
matter into whose hands they may have come; they 
are non-negotiable.—Stanton v. Alab , etc. Co., U. 8. C. 
C. (Ala.), July 6, 1887; 31 Fed. Rep. 585. 

27. Equiry—Practice—Cross- bill. Where, after de- 
cree rendered, leave to serve a cross-bill was granted 
upon formal proofs by another judge, upon motion to 
set aside the order granting leave to serve a cross-bill, 
that the application to serve such a bill came too late, 
and that the order granting leave to se1ve a cross-bill 
should be set aside.—ogers v. Reisner, U. 8. C.C. (N. Y.), 
July 28, 1887; 31 Fed. Rep. 591. 

28. EXECUTIONS—W ages—Preferred Lien. A notice 
by a wage claimant to the sheriff, that his claim is pre- 
ferred, which fails to show the kind of services rendered 
by him, or any business of defendant coming under the 
statute, or that the property levied on was used in or 
about the business, is defective.—Zealberg’s Appeal, 8. C. 
Penn., May 10, 1887; 10 Atl. Rep. 419. 

29. EXECUTORS—Ejectment—Statute—Inventory. 
Under the laws of Montana, executors and adminis- 
trators may maintain actions of ejectment to recover 


























the lands of their decedents. Ruling upon the statute 
of Montana concerning inventories.— Black v. Story, 8. C. 
Mont., July 29, 1887; 14 Pac. Kep. 703. 


30. FEDERAL JURISDICTION — State Courts. When 
an officer of a State, acting under the authority of a 
State court, has seized property, itis in the custody of 
that court, and no federal court can interfere with it by 
replevin or otherwise, nor can a State officer be attached 
for contempt for holding the goods so seized by him.— 
Senior v. Pierce, U. 8. C. C. (Iowa), 1887; 31 Fed. Rep. 625. 


31. FRAUDULENT CONVEYANCE — Consideration. A> 
conveyance by an embarrassed father to his son of a 
tract of land for inadequate consideration upon long 
time, with a reservation of possession: Held, to be 
fraudulent and void as to the creditors of the grantor.— 
Hinman v. Trout, 8. C. App. Va., June 16,1887; 38. E. Rep. 
131. 


32. FRAUDULENT CONVEYANCE—Uncontradicted Testi- 
mony—Effect of.——An assignment of a very suspicious 
character in several respects was held to be valid, be- 
cause the evidence showing the consideration and the 
bona fides of the transaction was positive and un- 
contradicted.—Libby v. Crossley, U. 8. C. C. (Mass.), July 
29, 1887; 31 Fed. Rep. 647. 


33. HOMESTEAD—Partnership — Tenants in Common 
A tenant in common (half owner) of a house and 
lot, is entitled to homestead rights in his half if he 
occupies the premises. Circumstances stated which do 
not render property partnership assets. —Lindley v. 
Davis, 8. C. Mont., July 29, 1887; 14 Pac. Rep. 717. 


34. HUSBAND AND WIFE—Attachment—Fraud—Trust. 
Where a husband doing business on his wife’s 
money failed: Held, that he might well prefer her as a 
creditor. A wife may buy up attachment claims of her 
hasband’s creditors at fifty cents on the dollar, but if it 
appears that the property attached would pay the debt 
in full, she will be held a trustee for the balance.— 
Bates v. McConnell, U. 8. C. C. (Neb.), Aug. 2, 1887; 31 Fed. 
Rep. 588. 

35. INDEMNITY—Consideration—Bond.—— Where one 
making a deposit of money to indemnify another for 
becoming surety on a bond for a third, that he will 
appear to answer an indictment for obtaining money on 
false pretenses, and the bond is given for his appearance 
to answer “‘any indictment, etc.,” the person making 
the deposit can recover back the deposit.—Barry v. 
Larabie, 8. C. Mont., July 29, 1887; 14 Pac. Rep. 699. 


36. JUDGMENT—Res Adjudicata—Executor. When 
the account of an administrator has been passed and 
approved by the proper lower court and the decision 
has been affirmed on appeal, it is res adjudicata. A bill 
in equity impugning certain payments made by the ad- 
ministrator cannot be sustained, although the pay- 
ments in question were not questioned in the appellate 
court.—Findley v. Trigg, 8. C. App. Va., June 30, 1887; 3 
8. E. Rep. 142. 


37. LauNnDRyY — Constitutional Law. A city ordi- 
nance which makes unlawful through the greater part 
of a city the occupation of conducting a laundry with- 
out regard to the means, appliances, etc., by which the 
business is conducted and its other concomitants is un- 
constitutional and void.—JIn re Sam Kee, U.8.0.C. (Cal.), 
May 9, 1887; 31 Fed. Rep. 650. 


38. LEASE—Of Chattels—Conditional Sale. Where 
one leases for a time certain, chattels to a person, with 
the privilege of purchasing at an agreed price, the 
property is not liable for the debt of the lessee.— Mills v. 
Edsall, 8. C. Mont., July 29, 1887; 14 Puc. Rep. 701. 

39. LrEN—Laborer—Record—Certificate. A certifi- 
cate by the town clerk that the lien claim is a true copy 
of the records of the town book of mortgages, suffi- 
ciently complies with the law.—Billings v. Martin, 8. J. 
C. Me., June 29, 1887; 10 Atl. Rep. 445. 


40. LIEN—Laborer—Signature. 
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sufficient.—Stratton v. Shoenbar, 8. J. C. Me., June 29, 
1887; 10 Atl. Rep. 446. 

41. MALICIOUS PROSECUTION—Probable Cause—Judg- 
ment. An action for malicious prosecution cannot 
be maintained when the defendant (prior plaintiff) ob- 
tained a judgment in the suit, though it was reversed 
by the higher court.—Clements v. Odorless, etc. Co., Md. 
Ct. App., June 22, 1887; 10 Atl. Rep. 442. 

42, MARRIED WoMmMAN—Contract — After-acquired Es- 
tate—Statutes. A married woman gave her note to 
pay for astock of goods. Afterwards she acquired cer- 
tain lands. Upon a bill filed to subject these lands to the 
payment: Held, that the contract of a married woman 
can only operate on the estate she has at the time of 
the contract, Construction of Virginia statutes on the 
subject.—Crockett v. Donott, 8. C. App. Va., 1887; 3 8. E. 
Rep. 128. 

43. MINING LEASE—Contract—Rescission. Where 
a mining lease contains no stipulation for its termina- 
tion and the lessee had abandoned the work and 
ceased to make the quarterly payments stipulated, a 
court of equity will decree a rescission of the contract. 
—Cowan v. Redford, 8. C. App. Va., June 30, 1887; 3 S. E. 
Rep. 120. 

44. MORTGAGE—Chattel Mortgage — Description. 
Where the property conveyed in a chattel mortgage in- 
cludes all the goods, chattels and effects whatsoever 
now on the premises or which may come on during the 
continuance of the mortgage, horses then on the prem- 
ises, about which a dispute arose whether they should 
be included in the mortgage and which had been pre- 
viously offered as security to another creditor, 
are not included, but horses subsequently brought on 
the premises are included.—Howell v. Francis, N. J. Ct. 
Ch., Aug. 18, 1887; 10 Atl. Rep. 436. 

45. MORTGAGE—Public Policy—Receiver. A mort- 
gage given to a receiver of property, held by him as re- 
ceiver to secure advances made by him personally to 
the owner is against public policy and void.— Thompson 
v. Holladay, 8. C. Oreg., April 11, 1887; 14 Pac. Rep. 725. 

46. MUNICIPAL CORPORATIONS—Elections — Reconsid- 
eration. The election of an assessor at a regular 
meeting of the board of aldermen cannot be reconsid- 
ered at an adjourned session.—State v. Phillips, 8. J.C. 
Me., June 29, 1887; 10 Atl. Rep. 447. 

47. NEGLIGENCE—Contributory Negligence — Nonsuit. 
Circumstances stated which are held to show con- 
tributory negligence on the part of the plaintiff. The 
court below should have ordered a nonsuit.—Northern, 
etc. Co. v. Holmes, 8. C. Wash. Ter., Feb. 4, 1887; 14 Pac. 
Rep. 687. 

48. NEGLIGENCE—Presumption—Evidence To re- 
but the presumption of negligence in the killing of a 
colt by a railroad train, it is not necessary to produce 
all the witnesses who knew anything about the matter. 
It is sufficient if the preponderance of evidence is in 
favor of the theory that the death occurred from una- 
voidable accident.— Savannah, etc. Co. v. Gray, 8. C. Ga., 
Feb, 26, 1887; 38, E. Rep. 138. 

49, NEGOTIABLE INSTRUMENT—Promise to Pay Costs 
and Attorney’s Fees.———A note promising to pay 
money on a day certain at a named place with interest 
at a named rate, and all costs and ten per cent. 
attorneys’ fees, etc., is a negotiable instrument by the 
law merchant.—Schlesinger v. Arline, U. 8. C. C. (Ga.), 
June 27, 1887; 31 Fed. Rep. 648. 

50. PUBLIC LANDS—Homestead—Timber, A settler 
on public lands, under homestead acts, is not entitled, 
before the maturity of his claim, to cut timber for export 
or sale. If, however, he does so, and afterwards secures 
his homestead right, he cannot thereafter be called to 
account for such timber.— United States v..Bull, U. 8. C. 
C, (Oreg.), Aug. 5, 1887; 31 Fed. Rep. 667. 


51. RAILROADS — Discrimination. A contract by 
which a railroad company agrees to charge not less 
than $2,40 per ton to all persons shipping less than 
100,000 tons of coal per annum, and persons shipping 
more than that quantity per annum $1,60 per ton,is a void 



































contract, the discrimination being gross and against 
public policy.—Burlington, etc. Co. v. Northwestern, etc. 
Co., U. 8.C. C. (Minn.), June Term, 1887; 31 Fed. Rep. 652. 

52. RAILROADS—Sparks—Negligence. It is not neg- 
ligence for a railroad to run an engine which emits 
sparks, provided the engine is equipped with such a 
spark-arrester as is generally used.—Gowen v. Glaser, 8S. 
C. Penn., April 12, 1887; 10 Atl. Rep. 417. 

53. REFERENCES — Partnership — Accounting—Discre- 
tion. When in an action involving the affairs of a 
partnership it becomes obvious that a long accounting 
is necessary to adjust accurately the rights of the par- 
ties, the court may, at its discretion, under the statute, 
order a reference of the case to a master.— Rowland v. 
Carpin, U. 8. C. C. (S. Car.), July 19, 1887; 31 Fed. Rep. 615. 

54. REMOVAL OF CaUSES—Jurisdiction—Plea—Citizen- 
ship—Equity Pleading. A party against whom a 
case has been removed to a federal court, may plead to 
the jurisdiction controverting any fact stated in the 
pleadings or in the petition for removal. A man may 
be a citizen of one State and a resident of another. A 
plea must be affirmative not argumentative. It must 
state its proposition and deny the contrary.—Donald v. 
Salem, etc. Co., U. 8. C. C. (Oreg.) Aug. 7, 1887; 31 Fed. Rep. 
577. 

55. SALE—Delivery—Statute. Under Montana law, 
delivery must accompany a sale to render it valid, but 
it is sufficient if the vendor parts with the possession, 
although the vendee does not acquire it. Thus upon a 
sale of horses, branding them and turning them out 
upon the range is a sufficient delivery.— Dodge v. Jones, 
8. C. Mont., July 25, 1887; 14 Pac. Rep. 707. 


56. SCIRE Facias — Heirs—Terre-tenants. A scire 
Jacias against heirs and terre-tenants of the judgment 
debtor cannot reach property inherited by them from 
another party after the death of the judgment debtor.— 
Adams v. Stake, Md. Ct. App., June 2, 1887; 10 Atl. Rep. 444. 


57. STOPPAGE IN TRANSITU — Common Carrier. A 
substantial delivery of goods by a common cartier to 
the consignee abrogates the consignor’s right to stop 
there in transitu.— Wallace v. The Natchez, U. 8. C. C. (La.), 
March 3, 1887; 31 Fed. Rep. 615. 


58. SURETY—Indemnity—Estoppel. A surety is al- 
ways entitled to stand on the very terms of his con- 
tract. Thus where one was surety to indemnify A and 
B sureties on a trustee’s bond, and B guarantee’s A 
against loss by the trustee’s that guaranty releases the 
surety from all liabiliity to indemnify either Aor B. A 
surety for a defaulting trustee who accepts notes from 
his principal is thereby estopped from availing himself 
of an indemnity bond in his favor.—Bowles v. Cobb, U. 8. 
C. C., July 29, 1887; 31 Fed. Rep. 678. 


59. TAXATION —Mortgages—Corporate Stock. Un- 
der Pennsylvania law, a corporation, which pay a tax 
on its corporate stock, is not liable to be taxed on mort- 
gages and notes in which its capital is invested.—Hun- 
ter’s Appeal, 8. C. Penn., Nov. 15, 1886; 10 Atl. Rep. 429. 


60. VENUE—Change of—Deed — Mortgage. An ac- 
tion to declare an absolute deed to be a mortgage is 
properly brought in the county in which the land lies, 
although the defendant (a corporation) has its place of 
business elsewhere. A court may set aside an order 
changing the name of a case on the ground that it was 
inadvertently made.—Baker v. Fireman's etc. Co., 8. C. 
Cal., Aug. 18, 1887; 14 Pac. Rep. 686. 









































312 THE CENTRAL LAW JOURNAL. 





No. 138. 








QUERIES AND ANSWERS.* 
| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 





QuERY No. 15. 

A, owning the southwest quarter of section six, in 
township thirty of range thirty, in Missouri, contracts 
with B by deed that on the payment of certain money 
by a certain time, A will convey to B the south half of 
said quarter section. B then goes to Illinois. C 
comes to A and desires. to purchase the west half of 
the suid quarter section. C goes to look at the land, 
and, talking with E, is told that B has contracted for 
one «uarter of the land which he (C) intends to pur- 
chase. E says, “I know this is true, for I saw the 
written contract.”” C goesto A and A reads to Ca 
contract by which A agrees to convey to B the east 
half of the said quarter section. C thereupon pays 
for the land and take a deed to the west half of said 
quarter. Before the time fixed, B pays the money 
contracted to be paid, and takes a deed to the east 
half, supposing he is getting a deed to the land con- 
tracted for, which.he had examined. Is there any 
proceeding by which B can compel A or C to give him 
a good title tothe southwest quarter of said quarter 
section? He now has title to the northeast quarter of 
the said quarter section, who can oust him if he suc- 
ceeds in compelling a conveyance to himself of the 
southwest quarter? R. & B. 





QuERyY No. 16. 

A and B are husband and wife, having two minor 
children and owning and occupying a homestead. 
The wife dies and C is appointed guardian of the 
children. The guardian takes the children from the 
custody of the father, and keeps them away from him. 
A continues to occupy the homestead by keeping his 
effects there and sleeping in the house, but take his 
meals out. Is A “the head of a family,” and entitled 
to his homestead exemption, or has he abandoned the 
same? Please cite authorities. E. C. 

Wetmore, Kas. 


QUERIES ANSWERED. 





Query No. 14 [25 Cent. L. J. 214.) 

1. Can a corporation legally issue assessable stock? 
2. After issuing non-assessable stock, bearing upon its 
face “‘full paid and unassessable,” can the corporation 
by a two-thirds vote change said stock to assessable 
stock, under a State statute which says the owners of 
two-thirds of the stock may amend the articles of or- 
ganization, so as to include any provision which might 
have been originally included in the articles of organi- 
zation. Does not the phrase “‘full paid and unassess- 
able” constitute a contract with the purchaser bind- 
ing on the corporation, or is it simply a declaration of 
the temporary condition of the stock, subject to the 
change by virtue of the statute? D.E.F. 

Answer. The issuance of such stock constitutes a 
contract between the company and the purchaser. 
Scovill v. Thayer, 105 U. 8. 143. 8. 








RECENT PUBLICATIONS. 





FEDERAL DECISIONS. Cases Argued and Determined 
in the Supreme, Circuit and District Courts of the 
United States. Comprising the Opinions of those 
Courts from the Time of their Organization to the 
Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys- 
General, and the Opinions of General Importance 
of the Territorial Coorts. Arranged by William 
G. Myer, Author of an Index to the Supreme 
Court Reports; also Indexes to the Reports of 
Illinois, Ohio, Iowa, Missouri, and Tennessee, a 
Digest of the Texas Reports, and local works on 
Pleading and Practice. Vol. XIX. Insurance.— 
St. Louis, Mo.: The Gilbert Book Company. 
1887. 

Here is another volume of Federal Decisions which, 
like all the others of the collection, is worthy of the 
highest commendation. There is but one subject 
treated, but that is one out of which much important 
litigation has grown, and is continually growing—the 
subject of insurance. This is not a matter of exclu- 
sive federal jurisdiction, of course, but it is safe to 
say that by far the greater number of cases involving 
important questions of the law of insurance either 
originate in, or are removed to the federal courts. It 
is a well known fact that, to a very great extent, the 
insurer is a citizen or corporation of one State and the 
insured a citizen of another, and it would seem to go 
without saying that insurance cases of any importance, 
either in point of amount or of legal principles, will 
find their way into the national courts. The volume 
will therefore be found to contain pretty much all the 
law of insurance that is worth knowing. The volume 
is in all respects, editorial and typographical, fully up 
to the standard of its predecessors. 








JETSAM AND FLOTSAM. 


A FRANK ANSWER.—A German was called to im- 
peach the character of the plaintiffs, who had testified 
as a witness in his own behalf. The usual question 
was asked. 

“Do you know the general reputation of the plaint- 
iff in this cause in the community in which he lives? ” 

The German was astonished at the simplicity of the 
question and responded instantly and eagerly: 

“Do I know? Course I know! Vonrasheal! Do 
I know von rashcal ven I sees him? Yah! I knows 
von rashceal! ” 


AN UNLUCKY QUESTION.—Here is an old one, but 
pretty good, and perhaps some of the juniors have 
never seen it: A witness testifying about an affray 
was rambling and discussive. 

“Speak intelligibly and use legal language,” said 
the counsel, fretfully. 

“Well, then, Jim Byers and Jake Snow, they 
clinched and fought. That’s legal, ain’t it?” 

“Very,” said the lawyer, “proceed.” 

“Well, Ben Jones, he got Andy Smith down and 
choked him good. Ain’t that intelligible?’ 

“Quite so; go on.” 

“And Saltonstall—well (musingly), Oh! Saltonstall, 
he just kept sloshin’ around,” said the witness with 
an air of finality. 

“Stop! Stop!” cried Saltonstall’s special counsel, 
who wanted to earn his fee. ‘‘What do you mean by 
‘sloshing around? ” 

“Why, Saltonstall, he had a big stick, and he jist 
kept walkin’ np and down through the crowd and 
knocked down every loose man he met. That’s what 
I mean by sloshin’ around.” 











